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Introductory Remarks
The recommendations for the consistent implementation of the European Commission’s Regulation on Prospectuses no. 809/2004 presented by CESR form an important step towards the harmonization of prospectuses for securities offerings throughout Europe.  Without a consistent implementation there will be no chance for developing a single European securities markets.  
In many cases the level 1 and level 2 requirements allow for a different interpretation.  Without developing common standards the prospectus practice will diverge among the competent authorities.  In addition, recommendations for the consistent implementation could promote the overall objectives of the new Prospectus Directive:
· To provide investors with a prospectus in a form that explains the opportunities and risks associated with the offer in a manner that could easily be read and understood.

· To enable issuers to react quickly to a favorable market environment with an offer.

· To actively support the development in securities markets through innovative products and techniques.

The present draft of the recommendations should be amended to cope with such overall objective.  In my position I would like to present some views, how to do such amendments.  In general, the recommendations should be based on the following principles:
· Superiority of level 1 and level 2 regulations: The recommendations shall focus on harmonization and not on exceeding requirements laid down on level 1 and level 2.  Especially, IOSCO rules in general should not form the benchmark for level 3 advice.  IOSCO rules should not be introduced on level 3, where they have been dismissed on level 2 as not being suitable for debt and derivative securities.  As discussed in previous consultation processes IOSCO rules are only applicable to equity offerings.  In general, when compromises have been reached on a higher level, they should be applied on level 3.  
· Conciseness of disclosure requirements: The recommendations shall be precise and avoid vague terms thereby making clearer some ambiguities on level 1 and level 2.  They should avoid non-concluding examples.  Furthermore, no recommendations should be included which present a general description only.  This could lead to the misunderstanding that such general description is only applicable for the respective paragraph, but not for the overall rules on prospectus disclosure requirements.

· One registration document per issuer: Although the disclosure requirements for equity and debt offerings are different, it should be possible at reasonable cost and efforts that an issuer uses the same registration document for all its securities offerings.  However, due to some onerous disclosure requirements laid down in the recommendations it could be expected that issuers decide for different registration documents.  Due to the building block approach and the possibility for incorporation by reference such business practice could lead to confusion with investors having to search for the applicable documentation regarding the respective issue.  
· Limited benefit from auditor’s reports and expert statements: Level 2 advice as well as the recommendations require some specific auditor’s reports and expert statements.  CESR should not oversee that the relevance of such reports is of limited value if the authors could only confirm the assumptions on which the conclusions of the issuers published in the prospectus are based, but not directly confirm the relevance and correctness of such conclusions.  On the one hand, the experts will clearly state the limited explanatory power of their statements, on the other hand, despite such “disclaimer” the investors might rely on the relevance of the statements not explicitly taking into consideration the caveats.  Therefore, CESR should limit the number of external reports required.  In addition, CESR should allow for the inclusion and reprint, respectively, of already existing auditor’s reports without an additional updated confirmation of the auditors.
· Reasonable cost for issuers: A lot of issues have only a small volume.  Especially small and medium-sized companies with a market capitalisation of 10 to 100 million Euro or small and medium-sized credit institutions should still be able to tap the markets at reasonable cost.  Although for understandable reasons – supported by me in previous positions – there should be no specific treatment for small and medium sized issuers, CESR should not impose recommendations which lead to costs only justified to big issues but of limited value to the average investors.  The cost argument especially refers to auditor’s and experts reports.  Therefore, CESR should carefully take into consideration whether the additional cost is justified for the add-on in information.
· Information on the future: In principle, a prospectus should give a true and fair view on the present situation of the issuer.  Any information on the future is based on uncertainty and therefore includes the risk of becoming wrong – for whatever reason – and potentially creating liability to the issuer.  The issuer will certainly try to reduce that risk by including specific sections in the risk section thereby reducing the value of its future-oriented information.  Therefore, too many details, particularly any detailed presentation of specific figures and tables, should be avoided.  Furthermore, reduced future-oriented information is also in the interest of the investors: Information on the future contained in the prospectus provided by the issuer might be regarded by investors as having the “seal” of a certain degree of credibility and reliability – not least because the prospectus is officially approved by competent authorities.  Therefore, CESR should avoid requiring comprehensive information on the future based on level 1 and level 2 regulations.
Paragraph 22: Financial Information Issues

As I had mentioned in previous positions level 2 and level 3 measures should not extend the scope of requirements stipulated by other EU regulations.  In contrast to the description of the issuer and the description of the security the major objective of including financial information should be a “copy paste approach”, a pure reprint of information already existing.  The disclosure requirements for prospectuses shall be based on such information which is available according to the respective accounting standard.  Expect for certain, special situations regarding the issuer there should be no further involvement of external auditors.

CESR should make clear, what is meant with “the recommendations relate mainly to the disclosure requirements in the share registration document”.  The recommendations on financial information could not simply be applied to all types of securities due to the different requirements for different types of issuers and securities.  CESR should present recommendations how the application shall be done.
Paragraph 26: Selected Financial Figures Recommended

It should be made clear, what is meant under e) with “ordinary equity holders” in contrast to the term “total equity” under j).  CESR should us consistent terms to describe the disclosure requirement.
Paragraphs 31 to 37: Operating and Financial Review

The section should be shortened due to the fact that the recommendations are too vague and too general.  See my introductory remarks under “conciseness of disclosure requirements”.  Furthermore, CESR should ensure that the paragraph corresponds with respective sections within the transparency directive to avoid double work for issuers.

Paragraphs 43 to 51: Profit Forecasts or Estimates

The paragraphs should be completely revised, because they exceed level 2 regulation.  Level 2 clearly states that the issuer has the right to choose whether it intends to include a profit forecast into the registration document.  Such regulation was included as a result of the level 2 consultation process.  According to paragraph 46 the issuer is obliged to include a profit forecast into the prospectus as soon as it publishes that information somewhere else.  In practice this means that the issuer has no longer the choice to decide on that information what it should have according to level 2 wording.  
In my previous positions I was supportive to the idea of combining the possibility for a profit forecast with the requirement of an auditor’s report, but for the reason to prevent potential fraud issuers from including not reliable information into a prospectus and then using the “seal” of the authorities for publicly distributing their products.  
To me, profit forecasts are burdened with the uncertainty of the future development.  As stated in my introductory remarks under “information on the future” a prospectus shall contain as little as possible uncertain information.  Furthermore, I have sincere doubts whether a profit forecast would be material information in each case according to article 15 of the Prospectus Directive.
The inclusion of profit forecasts combined with the requirement of an update and the subsequent update of the auditor’s report in the case of the issuance of a securities note at a later time according to paragraph 45 will make it very difficult for frequent debt and derivatives issuers to continuously issue new debt and derivatives securities.
The paragraphs do not define what constitutes a profit forecast, but only state that in practice there will be a fine line between what constitutes a profit forecast and what constitutes trend information.  There should be clear information, what a profit forecast constitutes.
Paragraphs 52 to 85: Historical Financial Information
CESR should interpret level 2 requirements in a narrow manner.  CESR should avoid to burden issuers as far as possible with any restatement or reauditing simply for the reason of a prospectus.  Issuers should not be obliged to build up a second accounting for security offerings.  As laid down in my previous positions, the standards published by other EU regulations and the accounting boards of IAS/IFRS should be sufficient also for prospectuses.  Otherwise financial information of companies with securities and companies with no securities could no longer be compared.  Furthermore, any restatement or reauditing will lead to additional cost to an issuer.  Such cost is almost independent of the size of an issue and will therefore be especially disadvantageous for small and medium size issues and issuers.  See my introductory remarks under “reasonable cost for issuers”.
Paragraphs 86 to 99: Pro Forma Financial Information

Pro forma financial information has to be presented if the issuer had undergone a major change.  Indicators should be figures derived from the balance sheet or the profit and loss account (paragraphs 98 and 99).  However, I am convinced that the net earnings which appear as a striking indicator do not form a suitable indicator as the volatility of such figure is very high.  In that case a year with small net earnings could constitute a pro forma requirement while a year with high net earnings will exempt the issuer from presenting a pro forma statement.
Regarding the auditors I do not see any need to ask for new auditors to prepare a pro forma report.  The report should be prepared the same auditors which had audited the initial financial information (paragraph 92).
Paragraphs 100 to 103: Financial Data not extracted from the Issuer’s Audited Financial Statements
I do not see any need for such a section, because section 20.4.3 is self explanatory.  Especially paragraph 102 is contraproductive, as it is contradictive to the paragraphs on profit forecast or pro forma information.  See my introductory remarks on “conciseness of disclosure requirements”.
Paragraphs 113 to 134: Working Capital Statements
Level 2 requires a statement by the issuer that, in its opinion, the working capital is sufficient for the issuer’s present requirements or, if not, how it proposes to provide the additional working capital needed.  The explanatory remarks by CESR exceed that disclosure requirement:

· CESR requires a 12 months period for the working capital statement.  The period should correspond with the requirements for the profit forecast and the trend information, especially as CESR states that the “degree of confidence investors expect is greater”.
· Level 2 does not require either a “clean” or a “qualified” statement.  I have doubts whether any issuer could include a “clean” statement.  To me, each future period of 12 months includes risk, which might be an unexpected early termination of a credit line or a political crisis.  For example, if the prospectus is done for a capital increase and the proceeds from the capital increase will be necessary for the sufficient working capital, then the issuer would have to decide for the “qualified” statement for the simple reason, that banks won’t guarantee that the capital increase will successfully be placed based in the light of the uncertainty of today’s markets.  Any market disruption clause in an underwriting agreement would force the equity issuers to use the “qualified statement”.

· A binary statement in a prospectus, that the issuer does not have sufficient working capital, will send negative signals to the market and especially to those investors as well as journalists or other representatives of media who are not familiar with such detailed disclosure requirements for prospectuses.
Therefore, CESR should allow for assumptions, sensitivities, risk factors and caveats.

Paragraphs 135 to 136: Capitalisation and Indebtedness

It has to be admitted that level 2 requires a statement of capitalization and indebtedness to be included into a prospectus as of a date no earlier than 90 days prior to the date of the prospectus.  CESR should take into consideration that this rule could require issuers to prepare additional interim financial statements for the pure reason that the most recent interims might be older than 90 days.  In general the 90 days period will not create additional value, so that CESR should find a way to exempt issuers from that requirement.

In addition, as already stated in my previous positions, I am not supportive to rules which require documents not older than xy days prior to the date of prospectus.  With regard to periods of six or nine months for annual or interim financial information, I am fine with such a disclosure requirement, because it corresponds with overall business principles and is not specific to prospectuses.  In the case of the xy days rules issuers are burdened with the substantial operational risk that they have to prepare the report for a second time simply for the reason that due to the discussion of the prospectus with the competent authorities and/or for the market environment the time span of the initial report would have expired.
Non Financial Information Items
The non financial information items refer to the description of the issuer in the registration document.  It is that part of the prospectus – regarding the issuer – which allows for the most flexibility but also requires highest awareness of the issuer whether an item is material or negligible regarding the registration document.  The competent authorities will naturally accompany this process by asking for more detailed or different information in certain cases when checking a prospectus.  Therefore, on the one hand any level 3 guidance at this stage should be open for the prospectus reality starting from 1 July 2005.  On the other hand, CESR could start its work on the fact that markets – which mean issuers, banks and investors – have developed certain standards over the last decades which have been proved in practise but have also been continuously amended.
Paragraphs 137 to 142: Specialist Issuers

As already stated in my December 2002 position, I do not consider it appropriate to have special disclosure requirements for “specialist issuers”.  Irrespective of how many special rules will be added it will be impossible to cover every industry and to ensure disclosure requirements that perfectly suit every issuer.  Based on the previous paragraph of my position, I think no further guidance is necessary, because the issuer has to decide itself which information appears to be material or not.  The present level 2 items for example on principal markets are wide enough to allow for sufficient information by the issuer.
However, it has to be recognized that level 2 contains an annex grouping selected issuers as specialist issuers.  Therefore, I feel that CESR should give some further advice.  It should be based on the following principles:
· It should become clear which issuer has to be considered a specialist issuer.

· It should specify the existing general level 2 regulation.
· It should differentiate between the various types of securities, especially shares and debt.

· It should take into consideration which information is considered material at least by professional investors under today’s existing prospectus and information memoranda practice.

Paragraphs 143 to 155: Property Companies
The description of an issuer "primarily engaged in property activities" needs to be defined.  Many issuers have subsidiaries of material importance whose main purpose is property activities.  Therefore, it has to be made clear that an unlisted subsidiary of a holding company will not fall within the scope of these requirements unless the primary activity of the holding company itself will be property activities.

I do not consider the concept of a valuation report for appropriate.   

· Such valuation reports are only justified if the short term price volatility of the respective underlying (property or ships) is extremely high.   However, according to my understanding property is probably one of the least volatile assets and activities in which an issuer can do business.  Therefore, an annual reporting appears sufficient to me.

· From a practioner’s viewpoint, there should be a clear indication that the valuation report can be prepared in-house.   

· However, the time span of 60 days is unrealistic from a technical point of view.  Bearing in mind the time frame for selecting independent experts, preparing the report, the approval period under the Directive (especially its possible renewal in case of missing documents or information) and possible postponement of the placement (i.e. market disruption or insufficient demand), even a period of 120 days would not be reasonable.  It could easily be the case that the issuer is faced with substantial efforts for a newly to be prepared valuation report.

· Furthermore, a description of all property (property companies might own some hundreds or even thousands) could extend a prospectus to a size which is not suitable for an investor.  The proposal of a “condensed report” does not solve this aspect as it only reduces the volume of the prospectus, but not the volume of information to be prepared and published.  Therefore, at least a restriction to “major holdings” with a certain threshold figures shall be made.

· A report on all property would discriminate a property company compared to a company or investment fund without such requirement.  By publishing the valuation the issuer has to present confidential information to the public.  For example, if the property company intends to sell a property at a later time, the potential buyer is already informed on the market value of such property according to the opinion of the issuer.

Paragraphs 168 to 171: Investment Companies

CESR has to decide for a clear definition of investment companies.  CESR should make clear that for example property companies, close end funds, special purpose vehicles and issuers of asset backed securities are not considered as investment companies.  
Paragraphs 178 to 190: Start-up Companies
As the past boom on equity markets showed, start-up companies are an important element for the growth of the economy and therefore for European capital markets, but bear the high risk in failing and losing the share and debt capital provided by investors.  Therefore, a prospectus of a start-up company should reveal the risks of the business in very clear words, which should carefully be reviewed and commented by the competent authorities.
The concept of requiring an expert report appears ambiguous to me.  As already mentioned, it could create a certainty for investors, which even an expert report will never provide.  Even the internal due diligence documentation prepared for members of a syndicate by external auditors in the case of an IPO does not prevent such companies from failing.  An independent expert can comment on the assumptions of the business model, but not on the probability that the company will reach its objectives.  Expert reports are no element of investor protection.  Therefore, the report should not be mandatory.  The same is true with regard to the profit forecast, which should be avoided whenever possible.
Paragraphs 193 to 199: Shipping Companies.

See my comment on property companies.  It is unclear to me, why the paragraphs are restricted to “ocean-going ships” only.

Paragraphs 207 to 214: Clarification of Items

The paragraphs deal with selected level 2 sections regarding the registration document.  In general, same words should mean same contents.  However, it is also the context of the respective item which decides on the relevant disclosure policy.  As already stated in previous positions CESR should take into account that the intention of the investors is different: with regard to equity the investors focus on a positive development of the company reflected in an increase of the share price (and dividend payments), while with regard to debt the investors focus on the interest rate payment and the repayment of the initially invested capital.  Therefore, different adaptations of the items will be inevitable.
Paragraphs 215 to 221: Principal Investments

The quoted level 2 items in the beginning of the paragraph show, that different information is required for the issuers of equity and of debt and derivatives, respectively.  Less detailed information is required for debt and derivative securities.  However, paragraph 218 does not make clear what “principal” means.  The word “importance” under c) does not provide further guidance.  I doubt, whether it will be possible to have a numeric threshold that defines what “principal” means.  I am convinced that the aspect of “principal investments” could only be discussed among the competent authorities as soon as the the prospectus practice has been started.

Paragraphs 232 and 233: Arrangement for the Involvement of Employees
The explanation is not necessary.  The level 2 item provides a clear disclosure requirement.

Paragraphs 235 to 239: Nature of Control and Measures in Place to Avoid it Being Abused

The level 2 items are embedded in different contexts regarding the different registration documents.  Therefore, the required information can only be defined by reviewing the other items of the respective registration document annexes.  Especially item 18 of the share annex with its sub-items 1 to 4 require more information than the respective item of the debt registration document.  
Such comprehensive disclosure might be relevant for equity securities, as it describes the level of influence an investor might have – whether he/she could influence the business together with other groups of investors or is restricted to the level of a “debt” investor with “dividend rights” solely dependent on the decisions of the major shareholders.  In addition, for equity securities such information is important, as it gives decisive hints to the price potential, expected volatility and liquidity of the share.  Such information is not of relevance for debt and derivative investors who are interested in interest payments and repayments.  Paragraph 236 should reflect such difference accordingly.
The disclosure requirement according to this item should be limited to legal ownership and not expanded to de facto ownership.  In addition, legal ownership should only comprise ownership of more than 50 per cent of the voting rights and legal control should only comprise the existence of a domination agreement.  It is unclear what “de facto” could mean in practice.  If it is read in connection with “to the extent known to the issuer” there could be conflicts of interest for those majority shareholders who are also members of the top management of the issuer.  As a consequence of their being shareholders, but not of their being members of the top management they might know about “de facto control”, which is not known to the complete top management.
Paragraph 237 has to be deleted as it primarily covers related party transactions.  Disclosure on related party transactions is explicitly required in the share annex, while it is not required in the debt and derivatives annex for disclosure.  There is no reason, why such information should be provided in a debt and derivatives prospectus, if it is not required on level 2.  If the requirement of paragraph 237 stayed as it is, the purpose of the lower requirements in the debt and derivatives annex regarding no disclosure of related party transactions would be completely reversed into its contrary.
Paragraphs 240 to 242: Related Party Transactions

The advice is helpful.

Paragraphs 245 to 248: Legal and Arbitration Proceedings
The explanation is not necessary, demonstrated by present market standard.  The level 2 item provides a clear disclosure requirement.  Unfortunately, the level 3 explanation raises questions:

· It does not explicitly require the mentioning of court proceedings which are the most important form of legal and arbitration proceedings.
· It leaves unclear, what is meant with “proceedings in relation with the issuer’s business”.  Only those legal and arbitration proceedings shall be mentioned under this section, if the issuer is a party.  
· It requires the disclosure of settlement agreements which are normally confidental and which are not mentioned in the level 2 items.  In addition, a settlement agreement brings potential risk to an end.

Paragraphs 249 to 252: Acquisition Rights and Undertakings to Increase Capital
The level 2 item provides a sufficient disclosure requirement.  The explanation could lead to the misleading interpretation that “authorized” capital is primarily linked to equity-linked securities.  In Germany, the Equities Act (Aktiengesetz) allows for “genehmigtes Kapital” (authorized capital) which is neither connected with equity-linked securities nor with preferential subscription rights, but simply enables the Vorstand (management body) to quickly increase the share capital without the immediate prior consent of the general meeting of the shareholders.  Such German specialty would not be covered by the explanation, but by the general item.  The disclosure of such authorized, but unissued capital is a material information.
Paragraphs 258 to 261: History of Share Capital
Such disclosure is market standard and material information.  The explanation is not necessary.  The level 2 item provides a clear disclosure requirement.

Paragraphs 262 to 265: Rules in Respect of Administrative, Management and Supervisory Bodies

The text could be considered as a complete enumeration by issuers.  That interpretation might lead to the fact that the issuer is not required to summarize certain other elements of the articles of association, laws and comparable documents.  As the documents are easily available the competent authority could inspect the original articles of association and comparable documents whether the summary is sufficient or not.

Paragraphs 266 to 269: Description of the Rights Attaching to Shares of the Issuer

Such disclosure is market standard and material information.  The explanation is not necessary.  The level 2 item provides a clear disclosure requirement.

Paragraphs 270 to 274: Material Contracts

The recommendations under paragraph 273 do not take into account that level 2 advice provides for a different level of disclosure requirements on material contracts in item 22 of the share annex and item 15 of the debt and derivatives annex.  Debt and derivative securities need only a brief summary.  Therefore, CESR should decide for different recommendations.  In addition, more precise guidance in the term “material contracts” should be given.  
The recommendations under paragraph 273 e) should be deleted as the amount of the considerations is often confidential information and can only be revealed with the prior consent of the respective counterparty.

Paragraphs 275 to 281: Statement by Experts
First of all, CESR should clarify which persons could act as an expert.  It is crucial that an expert report provides investors with a neutral view and not with an opinion only.  In principle, the same information could be presented in the prospectus by the issuer itself without reference to an “expert report”.  
I am convinced that an expert can only be a third party.  An employee or a member of a management and supervisory body of the issuer cannot and should not be an expert as he/she cannot be considered as a neutral person according to the material interest in the issuer by the nature of the job or entitlement.  The same question concerning any members of consultative bodies to the issuer not implemented by law might be decided by CESR – I have at least certain doubts regarding the neutrality.  CESR should make clear, that an expert can only be a third party not belonging to the issuer.
The recommendations for “material interest in the issuer” should be more precise.  Paragraph 278 a) needs a threshold, because some hundreds of shares in a blue chip company do not constitute a material interest in the issuer.  CESR should take into consideration that the issuer cannot control in the case of bearer securities whether the statement of the expert regarding its holdings is true or not true.  Therefore, the issuer shall not be liable for the information submitted by the expert, but only for the correct quote of the statement.  In addition, only such options should be mentioned which have not expired at the date of the publication of the prospectus.   

Paragraphs 282 to 291: Information on Holdings

Paragraph 289 should be deleted including paragraph 286 g) and j), as these items of information are normally confidental.  In addition, paragraph 290 should be deleted.  A prospectus should reveal a consistent level of investor information, even if only key figures will be disclosed.

Paragraphs 292 to 296: Interests of Natural and Legal Persons Involved in the Issue/Offer
The wording “have a material interest in the issuer or linked to the offer” is not precise.  Such wording could be interpreted that legal advisors and advertising agencies have to be mentioned.  During the level 2 consultation process it was agreed that legal advisors have not to be mentioned.  That result should be applied by level 3 guidance.  However, legal advisors and advertising agencies are certainly interested in the success of an issue, but their involvement and remuneration are typically not based on the success of the issue.  Therefore, CESR should enter a wording, which makes clear that the paragraph only refers to persons which are involved in the origination/development of the securities and/or the distribution/placement of a public offer.
Recommendations on Issues not Related to the Schedules
Paragraphs 314 to 329: Identification of the Competent Authority

It should not be the task of the issuers or offerors to submit the respective prospectus to various competent authorities, but only to a single one.  Such competent authority shall act as a “lead manager authority” and coordinate the process of getting the approval.  The issuer should only have one competent authority to whom it must talk to.  The selection of the “lead manager authority” shall be based on certain criteria.  Such procedure has been proved in Germany over many years due to the fact that many issuers ask for a listing of their securities at various German stock exchanges.  My suggestion corresponds with level 2 recital 27 which states that “the approval by only one competent authority is sufficient for the entire document”.
If the issuer is obliged to coordinate that process, especially multi-issuer programmes would become much more complicated and unforeseeable because the issuer would have to talk to each competent authority and discuss with it whether it will accept the comments of the other competent authorities.  This disadvantage – even for competent authorities which might be demonstrated by the issuer on deviating opinions from other competent authorities – are not outweighed by any benefits.
Paragraphs 330 to 333: Content of a Disclaimer

Paragraph 332 should be amended to take the following aspects into account:

· A disclaimer is not only necessary for the internet, but also for the print version.  If CESR decides for a disclaimer, then such text should also be applicable for the printed version.

· The text could only be a guide line.  The issuer must be allowed to decide for a more comprehensive and more restrictive disclaimer.  In most cases legal advisors recommend detailed disclaimers specifically coping with the legalisation of certain jurisdictions, which for instance is true for U.S. issuers or subsidiaries offering securities not to be offered to the U.S. or U.S. residents.
· CESR should inform market participants whether such text is coordinated with the major competent authorities outside the EU, for example the SEC in the U.S.

· The issuer cannot make sure in the case of bearer securities that the securities “will not be transferred or sold” to any other jurisdictions, as it cannot control any transactions in its securities.  
· The disclaimer must reflect that it is possible to publicly offer securities in a certain jurisdiction, while to do a private placement in other jurisdictions inside and outside the EU at the same time.  Therefore, it must be legally possible for the issuer to privately offer and transfer securities to investors domiciled in other jurisdictions.
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