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1 Executive Summary

This SMSG advice aims to contribute to the policy debate on the future of EU financial
supervision in the context of the ongoing Level 1 discussions regarding the proposed Market
Integration and Supervision Package (MISP).

The report examines, from the perspectives of the actors represented in the SMSG, certain
aspects and modalities which may follow as a result of the potential strengthening of EU-level
supervision, with a particular focus on ESMA’s evolving role.

The SMSG recognises the rationale set out in the MISP proposal for enhanced EU supervision
to address market integration, cross-border activities and risks of supervisory arbitrage, while
stressing that reform should be proportionate, evidence-based and market-driven.
Strengthening supervision should primarily seek to improve supervisory effectiveness,
consistency and legal certainty, as well as investor protection.

The report underlines the importance of extension of ESMA’s direct or coordinating powers at
Level 1 being accompanied by a clear allocation of responsibilities and robust cooperation with
national competent authorities (NCAs), so that overlaps and duplications are avoided. The
SMSG identifies supervisory convergence, joint supervisory teams and practical coordination
mechanisms as possible tools to ensure the success of the reform.

The SMSG highlights the importance of safeguarding EU financial markets’ competitiveness,
attractiveness, growth and innovation capability. It notes that while there are divergent views
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in the SMSG on whether a targeted and secondary objective should be included by the co-
legislators into ESMA’s mandate, the already existing recital 13 of the ESMA regulation could
justify (i) the introduction of a systematic ‘Competitiveness and Attractiveness Check’ to assess
the impact of proposed measures on the attractiveness of EU markets, alongside a retail
investor protection impact assessment, and (ii) the monitoring of specific indicators by the
Authority.

In parallel, the SMSG stresses that retail investors — as the ultimate beneficiaries of sound
supervision — must remain at the centre of ESMA's strategic priorities, and that envisaged
expansion of supervisory powers must also be assessed in light of the improvement of
individual investor protection and participation in EU capital markets.

In addition, there is a concern that increased supervisory costs would have a negative impact
on EU financial markets. The SMSG here notes the importance of robust budgetary discipline,
transparency and appropriate funding arrangements, to avoid increased costs for market
participants which may in the end, in full or in part, be carried over to investors.

The report also supports the MISP proposal to broaden ESMA’s supervisory toolbox by
expanding the Authority’s mandate to use no-action letters and binding interpretative
mechanisms.

2 Background

1. Established in the wake of the 2008 financial crisis as part of the European System of
Financial Supervision (ESFS) by Regulation (EU) No 1095/2010 (ESMAR), the European
Securities and Markets Authority (ESMA) was initially focused on supervisory convergence,
aimed at ensuring that national competent authorities (NCAs) consistently applied the EU
“single rulebook”.

2. In parallel to this supervisory convergence role, ESMA immediately received a direct
supervision mandate on Credit Rating Agencies (CRAs) under Regulation (EC) No
1060/2009, gaining powers to register, inspect and fine them.

3. Further mandates gradually expanded ESMA'’s reach as direct supervisor, through sectoral
Level 1 texts rather than through its founding regulation, ESMAR:

— for Trade Repositories (TRs) and systemic third-country central counterparties (TC
CCPs) under Regulation (EU) No 648/2012,

— (i) in the frame of the 2019 ESA Review (Regulation (EU) 2019/2175), for Data
Reporting Service Providers (DRSPs), (ii) under the Benchmarks Regulation (EU)
2016/1011, for administrators of EU critical benchmarks and recognised third-country
benchmark administrators, and (iii) under Regulation (EU) 2017/2402 for
Securitisation Repositories (SR),



1 ESMA

European Securities and Markets Authority

— more recently for (i) critical Information and Communication Technology (ICT) third-
party service providers serving the financial sector under DORA (Regulation (EU)
2022/2554), (ii) external reviewers of European Green Bonds (EGBs) under
Regulation (EU) 2023/2631, (iii) ESG rating providers under Regulation (EU)
2024/3005, with a date of application on 2 July 2026 and (iv) Consolidated Tape
Providers (CTPs) under Regulation (EU) 2024/791 modifying Regulation (EU)
600/2014.

4. Inits December 2025 proposal for a Market Integration and Supervision Package (MISP),
the European Commission (EC) proposes:

— an extension of the role of ESMA as direct supervisor of significant trading venues,
CCPs and Central Security Depositaries (CSDs) — including, for CCPs and CSDs,
prudential supervision — and of Crypto-Assets Service Providers (CASPs), with
powers including requests for information, investigations & inspections, supervisory
measures & penalties, orders to cease infringements, suspensions of services, and
withdrawal of authorizations under certain conditions, and

— improvements in supervisory convergence tools (mediation, breach of Union law), and
new convergence powers to ensure effective supervision of cross-border financial
services (notably in the area of asset management) and increase trust in the
passporting system, including with the ability to suspend the rights of an entity to
provide services on a cross-border basis if it has committed a serious infringement of
Union law.

5. These proposals come with several recommendations to modify ESMA’s governance and
positioning, notably with:

— the creation of an Executive Board (EB) composed of the authority’s Chair and of 5
independent full-time members with a 5 years mandate (that could be extended once
for 2 years), in charge of decisions on direct supervision mandates, but also
supervisory convergence decisions, while the Board of Supervisors (BoS) would
remain in charge of regulatory decisions and could object to the EB main decisions,

— strengthened accountability of the Chair before the European Parliament (EP) and
now also the Council,

— the possibility for ESMA, where it exercises direct supervisory tasks, to establish
cooperation arrangements with national authorities, covering exchange of information
relevant for supervisory activities, request for input or assistance, joint preparatory or
on-site supervisory work for specific tasks, use of national expertise or staff support,
local presence of ESMA staff, etc.,

— a harmonized framework for ESMA supervisory fees, with new direct supervisory
mandates fully financed by fees on supervised entities, and new non-direct
supervisory tasks co-financed by the Union and NCAs.
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6. Depending on the outcome of the negotiations between the co-legislators, new powers and
governance may be implemented gradually, with (i) the selection and appointment of EB
members starting at the entry into force, (ii) the new governance framework becoming
operational and ESMA direct supervision of significant CCPs starting 12 months later and
(iii) other direct supervision duties starting 24 months later.

3 Considerations on the opportunity to extend ESMA’s
powers and perimeter thereof

7. SMSG members note that quality supervision at Union level is determined inter alia by:

its coherence and that of its outcome between the different entities of a given sector,
— the adaptation of approaches across sectors,
— the targeting of subjects and the proportionality of approaches,

— its aqility and time to market, and in particular its ability to respond quickly to requests
from supervised entities (license management, model validation) as well as to react
to changes in practices and prevent the installation of poor practices,

— its contribution to maintaining confidence in the functioning of the market, notably
through robust enforcement of investor protection rules and effective cross-border
redress mechanisms,

— maintaining reasonable supervisory costs, which are largely a result of the previous
points, whereby costs are affected e.g. by the approach of the supervisory authority
and of the supervisory system itself (e.g. clear responsibilities and powers vs. unclear
mandates and duplications).

8. Itisrecognized that effective supervision of capital markets across the EU requires a careful
balance between centralised coordination and national expertise. Such coordination,
exchange of views and best practices, is already today a part of the work in ESMA and
between ESMA and NCAs. The SMSG notes that the evolution of ESMA's supervisory role
which is expected to follow as a result of MISP, even if the exact details are not known at
present, continues to be calibrated to ensure that also the future supervisory set-up is
translated into improvements in supervisory quality, coherence, and investor protection, so
that the public trust in financial regulation is maintained.

9. SMSG members note that the proposal to strengthen ESMA's powers is not presented to
be an end in itself but is a necessary response to the realities of today's European capital
markets. The relevant question being discussed at Level 1 is thus not whether ESMA's
powers should evolve, but how such an evolution should be designed to deliver genuine
improvements in supervisory quality, coherence, and investor protection across the Union.
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It is and will also in the future be up to ESMA to manage this mandate in the best possible
way, a task where the SMSG will continue to fill its present advisory role.

Taking note of the discussions relating to MISP at Level 1, the SMSG underlines that ESMA,
if and when being mandated to supervise new markets and entities, will need to continue to
consider that a “one-size-fits-all” solution may not be at hand. Transition paths and the
efficiency and effectiveness of proposed solutions will have to be carefully considered, as
they are today, including the possibility, amount and form of local presence for ESMA’s
teams.

The SMSG notes that an extension of ESMA's powers both as a direct supervisor and in
terms of supervisory convergence could be seen as an essential process for the effective
integration of the Union's financial markets. As highlighted by a recent ECB Occasional
Paper', the fragmentation of the EU supervisory landscape for EU capital markets —
involving 52 national authorities and resulting in 16 different organisational set-ups — stems
from the sedimentation of past local choices, rather than on the assessment of today’s
realities of EU markets. The proposal to expand ESMA’s powers should thus be seen as a
response to the desire to further deepen and integrate EU capital markets for the financing
of the Union’s economy.

As a side note, the SMSG can see a parallel in this regard to the creation of the SEC in
1934, as a central regulatory and supervisory authority, that largely contributed to the
construction of capital markets in the US. Before the creation of the SEC, this function was
in the hands of individual states, and the proliferation of fraud was a brake on building
confidence in the markets. Various academic studies? have concluded that the creation of
the SEC, by standardising disclosure and policing fraud, had reduced extreme information
abuses and encouraged participation by retail investors, which in turn supports market
depth and stability. Although the NCAs of the EU Member States are significantly more
advanced today than the US States were before 1934, and while the powers envisaged for
ESMA are not comparable to those given to the SEC at that time, it could be noted down
as an interesting historical precedent.

At the same time, the SMSG notes that the current organisation of supervision has not
prevented the successful development of certain markets, and stress that the centralisation
of supervision must not have a negative impact on such markets. In this regard, some
exchange-traded derivatives (ETD) markets in the EU have developed, under the current

See ECB Occasional Paper Series, “One market, one supervision - Rethinking the supervisory landscape for a truly integrated
capital market in Europe”.

See notably George J. Stigler (1964) “Public Regulation of the Securities Markets” — Journal of Business and George J.
Benston (1973) “Required Disclosure and the Stock Market: An Evaluation of the Securities Exchange Act of 1934” — American
Economic Review.
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supervisory framework, into globally competitive venues, capable of servicing market
participants across the EU and beyond and effectively competing on a global scale.

In the discussions in the SMSG, a concern has been expressed that if the mandate given
to ESMA in the final text of MISP leads to a large and rapid strengthening of ESMA's powers,
on a very diversified typology of entities, this could have a negative impact on the European
supervisory model. Depending on the set-up, more centralisation could lead to a loss of
proximity to supervised markets, ambiguity on or overlap of national vs centralized
supervision, an increase in administrative burdens, increased costs and, ultimately, less
efficient and effective supervision.

By contrast, some members point to the potential benefits of centralised supervision and
consider that the centralisation ambition could be pushed further, for instance to include
certain aspects of conduct under existing regulations or certain service providers with clear
supranational dimension, like proxy voting advisors. They would particularly support the
extension of ESMA's role to include supervision of shareholder communication processes
under SRD2. Inconsistent national implementation of SRD2 has created significant
obstacles for cross-border shareholders — including retail investors — in exercising their
voting rights and accessing company information. They believe that centralised supervision
in this area would directly enhance investor participation in EU capital markets. Questions
may also be asked, for entities within the scope of financial services, on the link between
the adoption of the 28" regime recently proposed by the Commission and direct supervision
by ESMA.

On this ground, it is important that readers understand that the SMSG expressing views on
the effectiveness of centralised supervision and supervisory convergence does not mean
that SMSG members unanimously agree with the Commission's proposal. While the
Commission's proposal forms a basis for discussion, it is up to the co-legislators to
determine the Union's course in this area and to make calibrated choices on this basis -
determining where centralisation delivers clear added value for investors and markets,
where supervisory convergence is the more proportionate tool, and where proximity to
national markets remains essential.

The recommendations of the SMSG below should be read as general comments relating to
supervision on EU capital markets and are without prejudice to the decision of the co-
legislators. The comments should be seen as advice by the SMSG members to ESMA, as
a contribution to continue the work to build an effective supervisory mechanism following
the adoption by the co-legislators of the MISP-package.
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Considerations on competitiveness, attractiveness,
growth and investor protection

The way in which ESMA exercises its powers, through its contribution to both the regulatory
and supervisory frameworks of the EU, has a significant impact — and one that may come
to increase as a result of the MISP package — on the competitiveness and attractiveness of
EU financial markets.

ESMA plays an important role in policy making on EU capital markets when it applies the
Level 1 mandates to propose Level 2 technical standards, but also through Guidelines,
Opinions and other tools (including suspension powers, see para. 55) at its disposal. In this
regard, the SMSG recalls that it has already made observations on the simplification of the
regulatory frameworks?, which remain relevant in the context of this report.

If effectively decided by the co-legislators, the move towards an expanded role of ESMA as
direct supervisor for critical financial infrastructures and activities across the Union means
that ESMA will play a pivotal role in enhancing the competitiveness and attractiveness of
EU financial markets. The contribution of ESMA toward this goal would be direct, as one
argument for centralising supervision is to make supervisory decisions more predictable
and consistent across the Union. It will also be indirect, if the opportunity is taken to move
towards a more outcome-based approach of regulation, as well as simplification and
streamlining of texts.

Last, the way in which ESMA applies its powers related to supervisory convergence — that
the Commission’s proposes to expand significantly, notably through the ability to exert direct
authority on national authorities failing to properly supervise approval of financial products,
services or entities (art. 17aa of proposed MISP) and through the capacity to suspend rights
to provide services on a cross-border basis (art. 17aaa of proposed MISP) — also plays an
obvious role in preventing arbitrage between member states and in ensuring the integrity of
EU markets, a key element of their attractiveness and future growth.

In general, the way in which ESMA intervenes, and in particular its proximity to the Union's
financial markets, its responsiveness to requests, its ability to maintain a fluid, transparent
and constructive dialogue with market participants and stakeholders in general (via the
established consultative groups but also bilaterally), are decisive and will in future be even
more important for the effectiveness of its intervention and its contribution to the
competitiveness and attractiveness of the EU's financial markets.

The SMSG has, as part of its work for this advice, discussed whether ESMA's exercise of
its role and powers should consider the impact on the international attractiveness of EU

3

See SMSG own initiative report on simplification, 30 September 2025.
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financial markets as a destination for investment, capital formation and innovation as well
as on the ability of EU market participants to compete on a global scale. Drawing a parallel
to the rulemaking at Level 1, this would be consistent with (i) the Better Law-Making
agreement between the co-legislators which provides that impact assessments for
legislative proposals should also address the impact on competitiveness, (ii) the report by
Mario Draghi and (iii) the Better Regulation guidelines and toolbox of the Commission
requiring competitiveness checks in all impact assessments.

To this end, SMSG notes that Recital 13 of the founding ESMA Regulation 1095/2010,
stipulates that “The Authority should take due account of the impact of its activities on
competition and innovation within the internal market, on the Union’s global
competitiveness, on financial inclusion, and on the Union’s new strategy for jobs and
growth”. While there are divergent views amongst members of the SMSG whether a more
robust reference to competitiveness should be added to the ESMA regulation at Level 1,
there is agreement that the core objectives of ESMA, and indeed all financial supervisors,
is to ensure market integrity and protection of investors against abuses and wrongdoings®.
Indeed, market integrity and investor protection are preconditions for the market's ability to
attract participants and to grow; consideration for competitiveness must therefore be read
and applied consistently with, and in sequence after, those preconditions are met. This
subordination should equally apply to ESMA's regulatory and standard-setting activities,
including any ex-ante competitiveness assessment of technical standards or guidelines,
which shall not result in the weakening of measures that are necessary for investor
protection or market integrity.

The SMSG notes that the consideration for competitiveness, attractiveness, growth and
innovation should apply both to ESMA's regulatory and standard-setting activities as to the
organisation, but in no way to the exercise on individual cases, of its supervisory ones. The
SMSG considers that a formal, ex-ante 'Competitiveness and Attractiveness Check', under
which ESMA systematically explains, prior to the publication of any final report on new
Regulatory Technical Standards (RTS), Implementing Technical Standards (ITS),
Guidelines or Opinions, the impact that the proposed measures could potentially have on
the attractiveness of EU markets compared to other relevant markets and, where possible,
how they contribute to making EU markets a more attractive destination for capital and
investment.

Any such ‘Competitiveness and Attractiveness Check’ should be complemented by a
corresponding Retail Investor Impact Assessment, evaluating the effect of the proposed
measure on individual investors' costs, level of protection, and access to redress. Both

The SMSG therefore recommends that Article 1.5 of the ESMA founding regulation could be amended as follows: “The
objective of the Authority shall be to protect the public interest by contributing to the short, medium and long-term stability and
effectiveness of the financial system and retail investor protection, for the Union economy, its citizens and businesses. The
Authority shall contribute to: [...] (d) preventing regulatory arbitrage and promoting equal conditions of competition in particular
between the EU stakeholders and the non-EU ones”.
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assessments should carry equal procedural weight and be published simultaneously, so
that investor protection considerations are not subordinated in practice to competitiveness
arguments, notwithstanding their formal priority in the sequencing of ESMA's objectives.

A ‘Competitiveness and Attractiveness Check’ as referred to above could e.g. factor-in the
issue of the competitiveness of European firms compared to firms operating from non-EU
jurisdictions, and their competitiveness when addressing the needs of clients in non-EU
jurisdictionss.

The SMSG underlines that any such ‘Competitiveness and Attractiveness Check’ comes on
top of ESMA’s existing objectives. It must also be balanced with clear safeguards, including
that it is subject to alignment with international standards and shouldn’t override market
integrity and effective investor protection considerations.

The SMSG notes the existence of several international precedents for competitiveness
objective assigned to market authorities, for instance (i) the Monetary Authority of Singapore
Act 1970, providing that the “principal objects of the Authority are [...] to foster a sound and
reputable financial centre and to promote financial stability; [...] and to grow Singapore as
an internationally competitive financial centre.”, (ii) the 2007 Federal Act on the Swiss
Financial Market Supervisory Authority requiring that FINMA “takes account of [...] the
effect that regulation has on competition, innovative ability and the international
competitiveness of Switzerland’s financial centre”, (iii) the Mission statement of the US
Securities and Exchange Commission, that, gives a mission of “facilitating capital formation”
by providing “companies and entrepreneurs with a variety of avenues to access the U.S.
economy's capital markets to help them create jobs, develop life-changing innovations and
technology, and provide financial opportunities for those who invest in them” or (iv) the more
recent Financial Services and Markets Act 2023 in the UK, that gave the Financial Conduct
Authority (FCA) and the Prudential Regulation Authority (PRA) “a secondary objective to
facilitate the international competitiveness of the UK economy (including, in particular, the
financial services sector), and its medium to long-term growth”.

Such ‘Competitiveness and Attractiveness Check’ should come with specific Key
Performance Indicators (KPIs) and be assessed regularly as part of the accountability
process of ESMA’s Chair. But even without changes to Level 1, the SMSG recommends
ESMA to define and monitor indicators related to the existing objective under Recital 13.
KPIs should integrate activity indicatorsé, aimed at assessing the production of ESMA and
its interactions with its ecosystem (including for instance the number of meetings with

The ESMA Opinion of 28 July 2020 "Determining third-country trading venues for the purpose of transparency under MiFID
II/MIFIR" is an example of ESMA's real, but still incomplete, consideration of this concern: it preserves the competitiveness of
EU players operating on third-country multilateral platforms by avoiding double reporting of transactions executed there, but
does not deal with the subject of bilateral transactions of these same players with counterparties established in third-countries.
These activity indicators would come on top of the indicators already monitored under the Programming Document (see
ESMA22-50751485-1625 - 2027-2029 Programming Document).
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market participants and stakeholders in general, approval times for requests presented by
supervised entities, etc.). SMSG members note that the publication of similar metrics by
NCAs would be valuable, notably in view of convergence and to encourage best practices.
ESMA should also monitor external indicators, aimed at assessing the development and
integration of EU financial markets. While these do not solely rely on the interventions of
ESMA, the SMSG trusts that a periodic review of well-chosen indicators — and the
introspection exercise that would come with it — would positively contribute to the
appropriation, both nationally and at EU level, of the consideration for international
competitiveness, attractiveness, growth and innovation capability of EU financial markets.
Such external indicators could for instance include:

— the importance of EU financial markets as a share of the EU GDP,
— the attractiveness of EU markets for EU and non-EU entities undergoing an IPO,

— the availability of capital to growth, technology and innovation companies measured,
for example, in relation to the number and amounts of capital raised by related IPOs
benchmarked against other major international financial markets,

— the level of participation of EU retail investors in EU financial markets and their
satisfaction with supervisory protection,

— the number and outcome of cross-border investor complaints and redress
procedures,

— the number and consistency of enforcement actions across Member States in cases
involving retail investor harm,

— the amounts brought to EU financial markets by offshore investors,

— the number of CASPs established in the Union, the evolution of their turnover and the
share linked to cross-border operations (within and outside the Union),

- etc.

Supervisory costs and their evolution over time are also important factors in the
competitiveness and attractiveness of a financial market. On the one hand, the cumulative
supervisory costs borne by the various participants and intermediaries are ultimately passed
on to investors and affect the performance of their investment; on the other hand, the
evolution of these costs reflects the willingness and ability of the authorities to simplify the
supervisory framework and increase the effectiveness of its implementation.

The evolution of the full supervisory costs for the entities placed under ESMA’s direct
supervision, and more broadly the evolution of the costs of supervising financial markets in
Europe, will therefore be an important marker of the success of the centralisation of
supervision proposed by MISP.

10
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33. In this respect, the impact assessment accompanying the Commission's proposal provides
estimates for the number of entities among the different categories (TVs, CCPs, CSDs,
CASPs) that would justify being placed under ESMA's direct supervision, for the number of
staff required to supervise them, and for the increase in ESMA’s costs. While SMSG is not
in a position to assess the relevance of these estimates, the implementation of the
Commission’s proposal would, according to the impact assessment, result in a permanent
increase of ESMA’s staff between 240 and 400 FTEs — which would represent a jump
between 65% and 110% compared with ESMA'’s headcounts as of 31.12.2025 (358 FTEs)
— and an increase in budgetary needs between EUR 45m and EUR 75m — which would
represent a jump between 50% and 90% compared with 2025 executed budget (EUR
85.1m).

Table 1: estimated impact of the Commission’s proposal on ESMA’s
headcount and associated budgetary needs

[ FTEs | | mEUR |
Trading venues (8 to 11 groups) 90 to 105 17,0 to 19,5
Direct CCPs (5t0 8 CCPs) 30 to 50 55 to 95
supervision CSDs (10 to 13 CSDs) 30 to 40 551t 75
CASPs (410 to 615 entities) 65 to 160 12,0 to 30,0
Coordination of |Asset Management (10 to 15 groups) 10 to 20 20 to 4,0
supervision Cross-border fund distribution 10 to 15 20 to 3,0
Strengthening of supervisory convergence 5t 10 1,0 to 20
[ 240 to 400| [450 to 755]|

Temporary set-up costs for direct supervision
(5to 10 FTE per sector) 20 o 40 40 o 80

34. During the course of the discussion in the SMSG, it has been noted that while these figures
cannot easily be translated into costs for individual entities that would be placed under
ESMA's supervision, the experience of centralisation of supervision in Europe, via the
establishment of the SSM in charge of supervising the Union's GSIBs, resulted in a sharp
increase in supervisory costs borne by the main European banks. Between 2015 and 2025,
the implementation of the SSM and the more than doubling of its costs” was in no way offset
by a decrease in the costs charged by the national authorities®, so that the overall cost of
supervision for European GSIBs more than tripled over the period.

7 For 2015, ECB'’s expenditures for supervision, passed to banks, were EUR 277m (see ECB Annual Report on supervisory
activities 2015). For 2025, they were EUR 690m (see ECB Annual Report on supervisory activities 2025), a 150% increase
over 10 years.

8 For the 6 main French banks for instance, for each Euro paid in supervisory fees to the ACPR in 2015, 1.3 EUR were paid to
the ACPR and 1.9 EUR to the SSM in 2025.

11
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The SMSG notes that the comparison set out above is only partially, if at all, relevant, as
the implementation of the SSM was first and foremost motivated by the desire to strengthen,
rather than streamline, the supervision of the European banking sector. However, it is an
example which has caused concern amongst market participants. The SMSG thereby
underlines that any expansion of ESMA's direct supervisory scope be accompanied by
transparency about costs, for the entities concerned, as well as for the EU financial markets
more broadly. It is important that direct supervision by ESMA should rather lead to a
simplification of supervisory models for the entities concerned (see above) paired with cost
efficiencies, as scale effects at EU level are taken into account.

The proposal in MISP for full financing, as is the case already today, of ESMA’s new direct
supervisory powers by entities placed under its supervision (Article 39n of the ESMA
Regulation) has led the SMSG to a discussion about the importance of cost efficiency and
simplification. While this is a matter to be decided at Level 1, the SMSG notes that the
introduction of partial public funding also with respect to the direct supervision mandate
might contribute to creating a direct control over the cost of supervision and ensuring that
any future increases in fees be properly justified.

While insisting that cost efficiency targets should not be pursued at the expense of
supervisory quality and investor protection, SMSG members would see value in:

— transparency regarding the long-term targets for the supervisory costs charged by
ESMA to the various categories of market participants placed under its direct
supervisory power, noting that such targets should not prevent ESMA from retaining
a risk-based approach, and from adapting its resources if and when the evolution of
markets, risks and supervised entities justifies so,

— the introduction of a share of public funding, including for the direct supervision
mandate, to ensure a full alignment of interests,

— within the framework defined by (i) these long-term targets for costs and by (ii) the
introduction of a minimum contribution of public funds for each mandate, the
implementation for ESMA'’s funding — both for fees charged to supervised entities and
for contributions required from NCAs — of the principles of proportionality,
sustainability, fairness, simplicity and predictability detailed in the Chair’s public letter
of 8 July 2025¢,

— transparency and information on an annual basis around supervisory costs, including
those charged by national authorities, borne by the entities placed under ESMA’s
direct supervisory power, and by EU financial markets as a whole, as a basis for
discussion around the justification and link of supervisory costs with specific activities,

9

See ESMA41-1938469307-160 ESMA Letter to COM - ESMA s funding_model.pdf
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— considering the expectation that there should be a transfer of supervisory costs from
national levels to centralised level over time, the engagement of a dialog between
ESMA and national authorities, (i) to set a clear delineation of competences, in order
to avoid both arbitrage and overlapping of supervision (see below) and (ii) to ensure
that the increase in its supervisory costs come with a decrease in costs charged
locally. This dialog could feed reflections on the best way to ensure the effectiveness
and streamlining of supervision, including on the recourse to regional hubs, etc.

Considerations on the practice of supervision and on
cooperation between ESMA and NCAs

As detailed above, ESMA already acts as direct supervisor for a diverse range of players.
In its recent report “Capital Markets Union — Implications for Supervision and Institutional
Arrangements”, the IMF notes in this regard the heterogeneity of ESMA's scope of
responsibility, the existence in the definition of its powers of "some gaps and inconsistencies
in comparison to the minimum powers specified in comparable legislation for NCAs" while
noting that "ESMA's supervisory approach appears to have matured over time".

SMSG members note that ESMA has been actively developing its supervisory capacity
while progressively absorbing a series of increasingly diverse mandates. This is evidenced,
for example, by the effort to offer on its website, despite the heterogeneity of its scope of
responsibility, a harmonized and coherent presentation of its approach, and navigation as
simple as possible for entities, including registration procedures, complaints or contribution
payment methods. SMSG members commend this investment and acknowledge that the
proposed extension in MISP of ESMA's scope of responsibilities to various sectors and
numerous players would represent a step-change in both scale and complexity and require
ESMA to continue its journey to build a supervisory culture of its own while interacting with
NCAs.

As NCAs presently have and will also in the future retain proximity to supervised entities
and hold granular market knowledge, based on common understanding of local ecosystems
and behaviours, frequent interactions including at the technical level and the shared
experience of the management of past crisis situations, the interaction between ESMA and
NCAs will going forward be even more important.

The cooperation between NCAs and ESMA will thus be critical in the ability for the latter to
successfully embrace its expanded role as a direct supervisor. This cooperation will be all
the more central to the proper functioning of the supervisory framework in the EU as the

10

See Euro Area: Publication of Financial Sector Assessment Program Documentation-Technical Note on Capital Markets
Union-Implications for Supervision and Institutional Arrangements; IMF Country Report No. 25/214; July 2025
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MISP proposal means that ESMA's role will cover a multiplicity of actors and subjects
(including prudential supervision in the case of CCPs). The division of competence between
ESMA and NCAs will be inherently complex, determined by both the size of the entities and
their membership in a group and the nature of the subjects, sometimes between very close
topics.

As examples of the complexity referred to above, for significant trading venues and for Pan-
European Market Operators (PEMOs), ESMA would oversee the effectiveness of systems
and controls to prevent and detect market abuse, while national authorities would hold the
responsibility for day-to-day market surveillance. Entities overseen by ESMA, either as
significant trading venues or under the PEMO framework, could hence be subject to dual
supervision by ESMA and NCAs. As overlapping responsibilities could create uncertainty
among market participants, undermine institutional know-how, and result in additional
financial, administrative, and operational burdens, collaboration between ESMA and NCAs
will be a key factor to success.

ESMA's expanded powers (and depending on the outcome of discussions at Level 1, any
potential rights of intervention vis-a-vis NCAs) mean that a potential exists to simplify
matters, provided there is a clear allocation of competences for each relevant supervisory
issue, thereby avoiding duplicate supervisory action. On the other hand, this expansion of
powers could, if not managed properly, result in duplicated structures, diluted accountability,
gaps in oversight, or inconsistent information flows, if they reduce legal certainty regarding
NCAs’ decisions, or even cause an overhaul of existing efficient supervisory practices, such
as those developed by some NCAs for the approval process of prospectuses for corporate
bonds. To prevent such adverse effects, there is a need for a clear delineation of
supervisory responsibilities, so that duplication, delays, and legal uncertainty for supervised
entities and market participants at large are avoided.

In view of the complexity of the delineation of responsibilities and the importance of
cooperation, SMSG members note the proposal in ESMAR of (i) a Chapter lla, setting a
cross-sectoral procedural framework for the powers of ESMA over entities placed under its
direct supervision, consolidating elements currently set out across several sectoral texts,
and of (ii) an Article 8a on the “duty of cooperation in good faith”, establishing a horizontal
framework governing the practical cooperation between ESMA and national authorities.

14
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45. SMSG members highlight, depending on what is agreed at Level 1, that the organisation of
supervision and the framing of cooperation arrangements should, to have a positive effect
on financial supervision of EU capital markets, notably:

— seek to ensure consistent supervisory outcomes between locally and centrally
supervised entities operating in the same domain, without prejudice to the need for
proportionality,

— if and when relevant, make full use of mandates to establish Joint Supervisory Teams
(JSTs), facilitating access to the expertise and proximity with supervised entities
developed within national authorities,

— make use of any mandates to set permanent and/or temporary local and/or regional
ESMA teams, with responsibilities and geographical reach defined to ensure they
have a critical size. Such teams could be in charge of the surveillance of entities, while
central teams would be in charge of more transversal issues (o/w licensing),

— ensure that the provisions of cooperation arrangements relating to the support and
assistance brought by national authorities to ESMA take account of the need for
predictability of such authorities to perform their budgetary exercise, and do not leave
them with the need to maintain teams on a permanent basis, which would only meet
ESMA's one-off needs, and the cost of which would only be partially covered under
the arrangements,

— specifically regarding significant trading venues and PEMOs, pay particular attention
to the articulation between the supervision of the entity under article 16 of Regulation
(EU) No 596/2014 (MAR) “Prevention and detection of market abuse” and the
supervision of the market under article 12 of MAR “Market manipulation”, with the
view to limit both inefficiencies (i.e. higher supervisory costs) and ineffectiveness (i.e.
slower and/or less effective supervisory processes). SMSG members note that even
where regulatory responsibilities are clearly delineated, dual supervision at the
junction of these two provisions will structurally generate friction. They therefore call
on the co-legislators to require that, prior to the new regime taking effect for significant
trading venues, ESMA and the relevant NCAs develop a joint operational protocol
addressing the MAR 12/16 interface, defining escalation procedures, information-
sharing arrangements and a clear lead-authority designation for cases spanning both
provisions,

— make use of any mandate to use ESMA as a data hub for supervision across the
Union, consistent with existing article 35b and proposed article 35¢ of ESMAR, or with
the already planned implementation of ESAP,

— considering the need to clearly delineate responsibilities with NCAs (see above) and

combine different backgrounds (see para. 49), include a transition plan to be
presented to the Management Board, covering in particular cooperation
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arrangements with NCAs, the sequencing of mandates by entity type and staffing
timelines.

. In the context of the potential extension of ESMA powers and of cooperation arrangements,

SMSG members note that specific attention will have to be given to the specific case of
EFTA/EEA countries. If and to the extent the constitution or other reasons may exist so that
these countries may not allow for direct supervision by ESMA of their local players, which
in turn could result in the loss of access to EU markets, it will be important that ESMA, based
on what is agreed at Level 1, engages with EFTA/EEA supervisors to find suitable and
constructive arrangements™.

Depending on the outcome of the negotiations at Level 1, SMSG members note the
importance of ESMA paying particular attention, in coordination with national authorities, to
the way in which it implements the annual review of large EU groups of management
companies and AlIFMs, as proposed in the new Article 110b of Directive 2009/65/EC. This
review will have to avoid both the trap of becoming a bureaucratic exercise and the risk of
introducing legal uncertainty for these asset managers under review. The SMSG here note
the importance of ESMA not being perceived to challenge supervisory decisions already
made by national authorities.

SMSG members believe that a success factor for direct supervision by ESMA could lie in
ensuring that the teams in charge benefit from a mix of experiences, including from
supervision and financial markets and sectors which it supervises.

With regards to the combination of different supervisory experiences, simplified transfers
and secondments from NCAs and recourse to JSTs could provide a useful source of
expertise for ESMA. Besides, SMSG members consider that such transfers and
secondments would (i) help to limit overlaps between ESMA and the NCAs and keep global
supervisory costs under control (see above) and (ii) contribute over time to the buy-in by
NCAs of the expanded role of ESMA, as they would foster knowledge sharing and mutual
understanding between the European and national authorities.

With regards to the value of having, in any team, persons with different background and
experiences, some SMSG members note the importance of including amongst ESMA staff
persons who have an experience from working in financial markets. They consider that such
experience could contribute to the supervision task by its knowledge of how financial
markets work, form the perspective of such financial markets. More generally, they would
see value in encouraging a two-way mobility of human resources between ESMA and its
ecosystem, as is the practice among some NCAs and third-country authorities. This said,
SMSG members stress that recruitments from the private sector must be accompanied by

1"

See Morten Kinander, Professor at the Department of Law and Governance at Bl Norwegian Business School and Director
of the Centre for Financial Regulation, “A Constitutional Whack-A-Mole”
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robust conflict of interest rules and cooling-off periods to preserve the independence and
credibility of ESMA's supervisory function in the eyes of investors and the public.

Similarly, SMSG members would see value in integrating more explicitly experience related
to sectors placed under ESMA’s direct supervision, and more generally experience from
private sectors entities active in financial markets and services, as one of the criteria set in
the proposed review of ESMAR for the selection of the EB members.

Last, to develop as effective and efficient supervisory practice as possible, SMSG members
believe that lessons could be learnt from the SSM experience. Again, they understand that
the scope, objectives and context of the SSM intervention deeply differ from the ones
intended for ESMA extended direct supervisory powers, but they believe that lessons drawn
by the banking supervisor on how to implement its powers and how to organise its
relationship with supervised entities to maximise its effectiveness would likely be useful for
ESMA. They note in particular that the ECB recently issued a report on “Streamlining
supervision, safeguarding resilience” which, from the perspective of practitioners within the
institutions concerned, accurately targets the main points of progress of the SSM, and could
hence be a useful source of inspiration to design the future supervisory set-up born of the
MISP. The report outlines the ECB agenda to:

— make supervision more efficient, through (i) better integration of horizontal, vertical
and on-site supervision, (ii) greater delegation and use of “fast-track” procedures to
speed up decision-making and (ii) harnessing digital tools for supervision to
strengthen analytical capabilities and streamline workflows,

— make it more effective, with (i) clearer communication with supervised entities through
reformulated supervisory decisions, (ii) supervisory measures fewer in number, more
focused on most material risks and (iii) fewer methodological changes going forward,
making supervision more predictable and facilitating benchmarking over time and
across entities,

— ensure supervision is risk-based, by (i) empowering supervisors to focus on the risks
that matter most for each supervised entity and to remain adaptable to the evolving
risk environment, (ii) keeping a proportionate approach to supervisory findings,
aligning intensity of follow-up with severity of risks and (iii) making supervisory capital
add-ons more risk-based and avoiding overlaps in risk coverage with regulatory
requirements.

12

Proposed article 44a states that “The Executive Board members [...] shall be selected on the basis of merit, skills, knowledge,
integrity, recognised experience in the area of supervision of financial markets, and other relevant qualifications” and that “The
Executive Board members should represent different types of supervisory experiences, including in prudential supervision,
and, to the extent possible, should have collectively an appropriate understanding of the sectors in which the Authority
exercises direct supervisory tasks.”

17



1 ESMA

53.

54.

55.

56.

European Securities and Markets Authority

Considerations on possible tools to increase the
effectiveness of supervision

SMSG members support the Level 1 proposal to extend the scope of no-action letters and
see this as an important tool to strengthen supervisory convergence. They would welcome
further flexibility by removing the requirement in Art. 92 ESMAR to establish the existence
of “unforeseen circumstances” for the issuance of such letters by ESMA. The SMSG
underlines, however, that the use no-action letters should be envisaged with specific caution
in situations where they could interact with the application of rules designed to protect
investors.

In order to limit legal uncertainty and guarantee common supervisory practices across the
Union, SMSG members also consider it to be important that, during periods covered by a
no-action letter or by the suspension by the Commission of an RTS or of an ITS (as
proposed under art. 10 and art. 15 of ESMAR), ESMA should invite (if and to the extent set
out at Level 1) NCAs to temporarily deprioritize supervisory and enforcement actions in
relation to the relevant legislation.

Reflecting on the proposal at Level 1 to potentially remove Questions & Answers from
ESMA’s toolbox, SMSG take two different perspectives. On the one hand, Q&As are a
useful and flexible tool to provide clarity on the application of texts, unify the approach of
market participants across the Union and align their compliance practices with the
expectations of the supervisory authorities. The need for supervisory guidance will continue
to exist or even increase against the backdrop of the goal of increased supervisory
convergence. On the other hand, Q&As, while considered binding by most market
participants (even though they have no such legal force), do not bring full legal certainty
and levelling of practices across the Union. Worse, they sometimes brought some
confusion, when giving the impression to add to Level 1 texts®.

Last, and in addition to its toolbox, SMSG members believe that, to bring as much certainty
as possible, ESMA should be given the ability to issue rescripts upon demand of entities
placed under its direct supervisory powers. The authority would remain free to issue
rescripts or ignore requests, and issued rescripts would be binding on the supervisor,
effectively creating a safe harbour for participants who follow them.

13

For instance, QA 2404 relating to the definition of what constitutes an offering to the public in the context of MiCAR seems to
indicate that CASPs engaged in exchange services, reception and transmission of orders or execution services could be
regarded as making an offer “where they promote or advertise, as part of these services, an ART or an EMT”, while the
definition of ‘offer to the public’ under art. 3.(12) does not set such restrictive criteria.
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This advice will be published on the Securities and Markets Stakeholder Group section of
ESMA’s website.

Adopted on 30 July 2026

[signed] [signed] [signed]
Giovanni Petrella Stephane Giordano Urban Funered
Chair Co-rapporteur Co-rapporteur

Securities and Markets Stakeholder Group
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