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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - ESMA's technical advice to the European Commission on delegated acts required by the UCITS V Directive, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type < ESMA_UCITS_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 24 October 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
III. Advice on the insolvency protection of UCITS assets when delegating safekeeping (Art. 22a(3)(e)
 and 26b(e) UCITS V)
Q1: Do you agree that the steps to be taken by the third party are ultimately intended to ensure that the level of segregation foreseen under 22a(3)(d) of the UCITS Directive is recognised in the context of an insolvency proceeding involving the third party?

<ESMA_UCITS_QUESTION_1>

Yes
<ESMA_UCITS_QUESTION_1>

Q2: Do you consider that the level of segregation foreseen under Art 22a(3)(d) of the UCITS Directive should protect UCITS assets from claims by creditors of an insolvent third party which had been delegated the safekeeping of the assets by the UCITS' depositary?

<ESMA_UCITS_QUESTION_2>

Yes
<ESMA_UCITS_QUESTION_2>

Q3: Are there other measures which could also help achieve this objective?

<ESMA_UCITS_QUESTION_3>

No
<ESMA_UCITS_QUESTION_3>

Q4: Do you agree with the steps to be taken by the third party as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_4>

Broadly speaking, yes, but it is very questionable effectiveness of the obligations that the European Commission or ESMA can impose on thirds located in non-EU jurisdictions.

Also, the requirement for independent legal advice in paragraphs 1(a)(i) and 2(b)(i) is confusing (since it does not specify what is meant by independence) and exceeds IOSCO principles, which are expressly mentioned in the document and only foresee that the depositary should have a good knowledge of legal regimes that apply to assets based on where they are in custody, but without imposing in any case, the obligation to obtain independent legal advice.

In this regard, it should be noted that entities that belong to international financial groups should be able to get the appropriate advice from the local legal teams of its group companies established in the same jurisdictions where third parties in which the custody has been delegated are located, and that those legal opinions should be as good as those obtained from other experts outside the group.
Therefore, the requirement “independent”, referred to the legal advice, should be deleted, or, alternatively defined.
<ESMA_UCITS_QUESTION_4>

Q5: Do you consider that there are any specific difficulties that may arise in verifying the applicable insolvency regime that makes the proposed rules difficult to be complied with? In particular, do you consider the requirement for the third party located in a jurisdiction outside the Union to obtain independent legal advice could give rise to specific issues?

<ESMA_UCITS_QUESTION_5>

In line with the answer 4, it is considered that difficulties can arise resulting from the requirement of independence referred to the legal advice to be obtained by the depository or by the third party, and that such advice should be allowed to be facilitated by group entities.
<ESMA_UCITS_QUESTION_5>

Q6: Do you expect a significant increase in terms of costs that would be faced by the third party delegated entities located in jurisdictions outside the Union in order to obtain independent legal advice on the applicable insolvency regime? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_6>

According to ESMA proposal, the request for independent legal advice is required only when the assets are custodied in non-EU jurisdictions, as in the case of the EU jurisdictions, Article 22.8 of the Directive contains a mandate to Member States in order to ensure that their respective legislations protect UCITS assets in case of insolvency of the Depository or the third party.
Therefore, the cost arising from the requirement of independent legal advice will be directly proportional to the activity of the UCITS portfolios in non-EU markets, and, although we have not data to quantify the amount, the market globalization, together with the ongoing legal advice in certain jurisdictions, might pose excessive extra charges, in particular in those jurisdictions where the cost of legal services is very high, such as in US. 

<ESMA_UCITS_QUESTION_6>

Q7: Would you suggest requiring the third party to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_7>

No
<ESMA_UCITS_QUESTION_7>

Q8: Should any specific consideration be given to the scenario where the third party further sub-delegates the safe-keeping of the UCITS’ assets in accordance with Article 22a(3), last sub-paragraph of the UCITS Directive (as inserted by UCITS V)? Should the third party take any additional/different steps or measures in this case?

<ESMA_UCITS_QUESTION_8>

No, the measures to be applied in successive sub-delegation schemes should be the same as provided for delegation.
<ESMA_UCITS_QUESTION_8>

Q9: Do you agree with the steps to be taken by the depositary as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_9>

Yes, except for the requirement of independence referred to the legal advice to be obtained by the Depositary, for which, in line with answer to question 4, we propose its removal or, alternatively , its definition.

<ESMA_UCITS_QUESTION_9>

Q10: Do you expect any significant one-off and ongoing compliance costs for depositaries in order to take the steps identified above? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_10>

The most significant impact will be the cost of obtaining independent legal advice by the Depositary, which, as already noted in our response to question 6, directly depends on the level of activity of the UCITS in non-EU markets , but not data are available to quantify the amount in Spain. Notwithstanding, it is worth mentioning that requirement of a permanently updated legal opinion will undoubtedly represent high extra charges that, ultimately, will be passed on to the depository and to the investors.
<ESMA_UCITS_QUESTION_10>

Q11: Would you suggest requiring the depositary to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_11>

No
<ESMA_UCITS_QUESTION_11>

Q12: Which measures do you think should be taken by the depositary and/or the investment company/management company in the best interest of the investors once the depositary has informed the investment company or the management company on behalf of the UCITS that the segregation of the UCITS’ assets in the event of insolvency of the third party is no longer guaranteed in a given jurisdiction located outside the Union? Would the transfer of the relevant UCITS’ assets held by the third party in a non-EU jurisdiction to another (EU or non-EU) jurisdiction which recognises the segregation of the UCITS’ assets in the event of insolvency of the third party/depositary be a possible measure?

<ESMA_UCITS_QUESTION_12>

ESMA proposes that, in case the depositary becomes aware that the applicable insolvency laws and jurisprudence no longer guarantee the segregation of the UCITS’ assets in the event of insolvency of the third party or the conditions set out under these laws and jurisprudence are no longer fulfilled, the depositary should immediately inform the investment company or the management company on behalf of the UCITS of such a situation. Likewise, ESMA sets out that the mere provision of information to the investment company or the management company on behalf of the UCITS should not change the nature of the assets held by the third party, which should continue to be held in custody.
However, it seems sensible to include the requirement that, when this happens, the depositary, if possible, proceeds to transfer the assets affected by this situation to another jurisdiction (inside or outside the EU) in which the segregation of the UCITS’ assets in the event of insolvency of the third party or of the depositary is guaranteed. Otherwise, if the assets were maintained in that jurisdiction in which segregation is not guaranteed, and the third became insolvent, the assets of the UCITS could be available for distribution among or realisation for the benefit of creditors of the third party, a situation that should be avoided by means of the aforesaid transfer.
<ESMA_UCITS_QUESTION_12>

IV. Advice on the independence requirement (Art. 25(2) and 26(b)(h) UCITS V)

Q13: Do you agree with the identified links that may jeopardise the independence of the Relevant Entities? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_13>

ESMA's paper points to the need for independence between ManCo and depositary as one of the lessons learned from the Madoff fraud (pg. 34, parr. 22). However, this episode cannot be reduced to a problem of non-independent actuation of the ManCo and the Depositary. Rather, it should be considered a combination of circumstances with two common denominators, being the first one the lack of a clear and precise regulation of the obligations of the depositories in certain jurisdictions and the second one the gaps of supervise on in multi-location environments.

Since then, the latest Directives (including AIFMD) have strengthened the field of international cooperation among national supervisors, while the new UCITS V Directive, in line with already done by the AIFMD, has clearly established the functions of the depositary, both in safekeeping and oversight duties, as well as its liability regime, in very similar terms to those who, for many years, have been applied in Spain.

Hence, by Decree 7/1964 of 30 April, which regulated open UCI for the first time in Spain, a requirement of independence between management companies and depositories was established, and, subsequently, a Ministerial Order was issued in the 30th of July of 1992,  which regulated in high detail the functions and obligations of the depositary.
For the proper exercise of their respective functions, it is essential that the ManCo and the depositary act independently, but this independent actuation is not precluded when both entities belong to the same group, as shown in Spain, but also in many others EU Member States, where traditionally the ManCo and the depositary of a UCITS belong to the same group, without detriment to investors.

However, ESMA measures are bent to prohibit or restrict the membership of both entities to the same group. This kind of measures are only established in two EU countries (the UK and Slovenia) out of the total 18 analyzed by ESMA (parr. 40, pg. 36).

INVERCO is against the aforesaid prohibition or restriction and, instead, we propose a more flexible approach that allows both options (membership of the Manco and the depositary to the same group or to different groups), and sets out:

· Prohibition of common members in the management bodies of the ManCo and the depositary, respectively.

· A clear delineation of roles and responsibilities of the relevant entities (ManCo and depositary).

· Establishing procedures for separation and control, as well as for prevention of conflicts of interest.

These three pillars are already adequately provided for in the current Spanish legislation, particularly in the CIS Law (Article 68) and its Regulations (Article 140), as well as in further developments through the Order EHA/596/2008,  of 5 March, which regulates certain aspects of the legal regime of the UCI depositaries, and the Circular 3/2009 , of 25 March , by the CNMV, on the content of the half-yearly report to be sent by the Depositary to the Spanish CNMV, with the findings from its oversight function.

Based on these preliminary considerations, and answering the question number 13, we do not agree with the links identified by ESMA. Instead INVERCO considers that, in practice, independence is only jeopardised when there are common directors and when the entity has not established procedures to prevent, control and manage conflicts of interest that may arise. On the contrary, the mere existence of cross-shareholdings, as well as membership of both organizations to the same group does not prevent, by itself, independent action nor harm investors.

Furthermore, it should be noted that membership to the same group of ManCo and Depositary can also cause advantages for the benefit of investors, due to the fact that reciprocal enforcement of their respective functions is facilitated in this case by a greater simplicity in communication between two entities, a high degree of mutual understanding of their procedures and actions, a high compatibility between their computer applications and, ultimately , by the existence of a common philosophy and conduct rules at the group level.

<ESMA_UCITS_QUESTION_13>

Q14: Do you consider that any additional links should be taken into account such as, for instance, the existence of any contractual commitment or other relationship which would affect the independence of the Relevant Entities? If yes, please provide details.

<ESMA_UCITS_QUESTION_14>

No
<ESMA_UCITS_QUESTION_14>

Q15: Do you consider that the cumulative presence of all or some of the identified links is necessary to jeopardise the independence of the Relevant Entities or the presence of any of these links is sufficient to determine a lack of independence?

<ESMA_UCITS_QUESTION_15>

In line with the answer 13, INVERCO only agrees with one of the two links identified by ESMA as generator of lack of independence (common management or supervision), but not with the other (cross shareholdings or membership to the same group

<ESMA_UCITS_QUESTION_15>

Q16: Do you agree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of the Relevant Entities? 
Do you have any alternative options to suggest, taking into account those identified under paragraph 47?
<ESMA_UCITS_QUESTION_16>

t does not apply in Spain , as there is no dual structure that relates ESMA (para . 52 pg . 19).

<ESMA_UCITS_QUESTION_16>

Q17: Do you consider that the cap of one third of members of the body in charge of the supervisory functions of one of the Relevant Entities to also be members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity is appropriate? Would you suggest any alternative percentage? If yes, please provide the reasons why.

<ESMA_UCITS_QUESTION_17>

N/A
<ESMA_UCITS_QUESTION_17>

Q18: Do you have knowledge of any restructuring in the composition of the management bodies/bodies in charge of the supervisory functions of any Relevant Entities that would be triggered by the identified option? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_18>

At present, the Spanish legislation already prohibits common members in the management bodies of the ManCo and the depositary, respectively.

Likewise, effective management of the Manco by persons independent from the Depository is already mandatory, being also required that the Manco and the Depositary have different addresses as well as physical separation of its businesses and of its human and material resources  (Article 140 RD 1082/2012 of 13 July). For this reason, the measures proposed by ESMA regarding common management/supervision should not lead to any restructuring.
<ESMA_UCITS_QUESTION_18>

Q19: Which of the two identified options do you prefer? Would you suggest any alternative option? If yes, please provide details.

<ESMA_UCITS_QUESTION_19>

Independent actuation of Manco and Depositary is guaranteed by way of appropriate conduct rules. On the contrary, membership of both entities to the same group or existence of cross- shareholdings do not prevent independency on their respective activities. 

For this reason, we suggest an alternative option, allowing cross-shareholding as defined by ESMA (10 % equity of the other entity or membership to the same group), provided the following requirements are fulfilled:

· The management company/investment company shall put in place a robust decision-making process for choosing the depositary which shall be based on objective pre-defined criteria and meet the exclusive interest of the UCITS; 
· Prohibition of common members in the management bodies of the ManCo and the depositary, respectively.

· Measures to prevent, identify, manage, monitor and, where appropriate, disclose conflicts of interest that may arise, which would include, among others, the separation of the human and material resources of both entities, including physical separation their businesses.

· The choice of the depositary shall be justified by the ManCo/investment company to investors upon their request.

This alternative is very close to Option 2 proposed by ESMA, as it includes the measures contained in paragraphs (e), (f)-(i) and (f) –(ii ) of said Option 2, but excludes the measure on paragraph (g), regarding the appointment of independent members of the management bodies (at least one third, according to ESMA proposal), because it is considered disproportionate and difficult to implement.
<ESMA_UCITS_QUESTION_19>

Q20: Under the second option, do you consider that it would be appropriate to require that – whenever the Relevant Entities are part of the same group – at least one third of the members of the management body of the management company/investment company and depositary should be independent? Would you suggest any alternative percentage? If yes, please provide the reasons why. 

<ESMA_UCITS_QUESTION_20>

No, this percentage should be deleted.

<ESMA_UCITS_QUESTION_20>

Q21: Do you agree that the concept of independence should be understood as requiring that independent directors should not be member of the management body or the body in charge of the supervisory function nor employees of any of the undertakings within the group?

<ESMA_UCITS_QUESTION_21>

No. The concept is disproportionate, especially with regard to extending the presumption of lack of independence to all persons (not only members of the management body or of the body responsible for the oversight function, but also to any employees) of any entity of the group, even those different from the ManCo or from the Depositary.

<ESMA_UCITS_QUESTION_21>

Q22: Do you have knowledge of the impact that each of the two options identified would have in terms of restructuring the shareholding of any Relevant Entities or finding alternative service providers? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_22>

In Spain, for 67 % of UCITS´ assets under management, ManCo and Depositary are part of the same group.  Therefore, any of the two options proposed by ESMA would imply a major restructuring, as, in Option 1, those UCITS should change their ManCo or depositary, and in Option 2, current ManCos and Depositaries of the affected UCITS should redesign their management bodies in order to include at least one third of independent members. 
We estimate that the participants affected would be 35 ManCos, 39 depositaries and, approximately 4,000 investment funds or investment companies.
In addition, if Option 1 prevailed and membership of ManCo and depositary to the same group was prohibited, huge costs should be afforded, as a consequence of the adaptation to the new regulation. These costs would derive from IT adaptation, changes in the custody chain or information to investors, among others.

<ESMA_UCITS_QUESTION_22>

Annex III

Cost-benefit analysis

Q23: Do you agree with ESMA’s approach to discard the second and third options described above?

<ESMA_UCITS_QUESTION_23>

Yes.
<ESMA_UCITS_QUESTION_23>

� Article 22a(3)(d) in the text of UCITS V published in the Official Journal.
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