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Re: 
Consultation Paper – Guidelines on certain aspects of the MiFID suitability requirements
Dear Ladies and Gentlemen:

Lloyds Banking Group is pleased to provide comments on ESMA's consultation on guidelines on certain aspects of the MiFID suitability requirements ('the guidelines').
Lloyds Banking Group ('the Group') is a UK headquartered retail and commercial bank. The Group provides investment services to retail and professional customers in the UK, Europe and the rest of the world. We have over 30 million customers, including some 26,000 corporate customers and over 1 million SME customers (including social and community organisations).
Our comments in response to the questions posed by ESMA in its consultation paper are appended to this letter.  In addition, we would like to make the following comments:

· As a general point, we believe that clarity is needed on the status of the guidelines and that a statement regarding the status of ESMA guidelines should be incorporated within each guideline document.  Our understanding is that ESMA guidelines are not legally binding, but competent authorities will be required to indicate publicly whether they comply with ESMA guidelines or to explain why they do not.  In addition, ESMA has the power to require financial market participants to report publicly whether or not they comply with the guidelines.  Given that firms may be directly called on by ESMA to report on their compliance with the standards, it is important firms are fully aware of this potentiality.  This will ensure that firms can engage with their national competent authorities to encourage adoption of the guidelines (in particular, where a national competent authority may not comply with the guidelines), and can make any reasonable contingency arrangements for public disclosure of their own compliance (or otherwise) with the guidelines if so called upon by ESMA.
· The guidelines provide an opportunity to ensure there is reasonable consistency in suitability assessment requirements across the EU and to deliver a high standard of investor protection.  It is important that the guidelines are carefully drafted to avoid unintended consequences.  In response to some questions where we think the current drafting could support an unintended interpretation which would result in poor outcomes for clients, we have proposed alternative wording.
· Finally, it is important to clearly differentiate between retail and professional clients in the guidelines.  It is reasonable to apply a degree of proportionality when dealing with per se professional clients. 
We would be happy to discuss these comments further with ESMA if this would be of assistance to the Authority.  I can be contacted on +44 (0) 208 936 5739 or by email at Cat.Fereday@LloydsBanking.com.
Yours faithfully,
Cat Fereday

Cat Fereday
Regulatory Developments

Group Public Affairs
Appendix – Responses to the questions posed in the consultation paper
Q1.
Do you agree that information provided by investment firms about the services they offer should include information about the reason for assessing suitability?  Please also state the reasons for your answer.
It is sensible for an investment firm offering portfolio management or investment advice to explain to a client / prospective client that the suitability assessment is performed in order to facilitate the provision of good advice and / or the selection of suitable financial products and instruments.  We see this as general good practice.
However, the wording of the guideline uses the phrase 'best interests' which ESMA will appreciate that in some Member States may convey that certain legal obligations or a fiduciary duty may be owed.  This could lead to uneven application of the guidelines in the EU as competent authorities may 'overlay' national legal interpretations onto the text, undermining a key aim of introducing the guidelines.  
Further, it may be possible to argue that by using this terminology, ESMA is effectively extending the scope of the Directive as Art 19(4) of MiFID which (across the range of translations of the text) requires that investment services and financial instruments be 'suitable' for the client:
Art 19(4), MiFID  "When providing investment advice or portfolio management the investment firm shall obtain the necessary information regarding the client's or potential client's knowledge and experience in the investment field relevant to the specific type of product or service, his financial situation and his investment objectives so as to enable the firm to recommend to the client or potential client the investment services and financial instruments that are suitable for him."

We recommend that ESMA rephrases the first part of the guideline to read:

Investment firms should inform clients, clearly and simply, that the reason for assessing suitability is to enable the firm to identify services and instruments which are suitable for the client.
.

This would reflect the further guidance in paragraph 17, page 8 which refers to the firm recommending suitable products.
The ESMA guideline also states:

At no stage during the suitability assessment process, or when informing clients, should investment firms create any ambiguity or confusion about their own responsibilities in the process.
The additional guidance at paragraph 19, page 8 adds:

The suitability assessment is the responsibility of the investment firm. Firms should avoid stating or giving the impression that it is the client who decides on the suitability of the investment, or that it is the client who establishes his own risk profile (for example, by indicating to the client that a certain financial instrument is the one that the client chose as being suitable, or by requiring the client to confirm that an instrument or service is suitable).

On initial consideration, this appears reasonable.  However, the wording does not reflect an appreciation of the actual activity of providing investment advice, and we may see some unusual (and potentially confusing) advice processes develop as a result of the additional guidance.  When providing investment advice, there is always a requirement for a client to make a decision – even if that decision is merely whether to follow the firm's advice or not.  It is unlikely that it is ESMA's intention to drive the development of advice processes which are interpreted by the client as removing choice, yet a strict reading of the guidance could require this.  

In addition, we see potential difficulty arising where as part of the advice process or on commencement of the portfolio management relationship, clients sign terms and conditions documents or confirm agreement to execution policies where this could be misinterpreted as 'requiring a client to confirm that an instrument or service is suitable'.  Firms and clients require and take comfort from the certainty which signed terms and conditions and other documents provide.  For firms, this guidance looks to unnecessarily open up the contractual documents to indepth review for very fine subtleties as to what may, when considered in the broadest possible terms, imply that the client has decided the suitability of the instrument or service.
Our view is that it is much simpler and clearer to cast a hard line in the guidance.  ESMA's aim is to prevent firms from claiming that the client is responsible for the investment and – presumably – its subsequent performance against reasonable client expectations.  This can be accomplished by rephrasing the additional guidance along the following lines:
The suitability assessment is the responsibility of the investment firm.  Firms should confirm to the client that the financial instruments or services identified as suitable for the client have been identified by the firm using the information provided by the client during the suitability assessment.  
Finally, this guideline and accompanying guidance are not appropriate to the per se professional client relationship.  Firms must have sufficient flexibility to apply these standards when appropriate in the context of a professional client relationship.  ESMA should including additional guidance to convey this:

When dealing with per se professional clients, investment firms should comply with this guidance if and when it is appropriate to do so given the nature of the client or the nature of the financial instruments and services under consideration.

Q2.
Do you agree that investment firms should establish, implement and maintain policies and procedures necessary to be able to obtain an appropriate understanding regarding both the essential facts about their clients, and the characteristics of financial instruments available for those clients? Please state the reasons for your answer.

We agree that investment firms should establish, implement and maintain policies and procedures as this reflects good business practice.  

The guideline and accompanying guidance do not go into excessive detail about the structure and content of such policies; this is welcome for firms and, we expect, also for supervisors as it will not hinder the exercise of supervisory judgment. ESMA will appreciate that the range of financial instruments is continuously developing and, from a firm's perspective, we think the guidelines adequately allows for an approach where, if appropriate, firms can discuss different classes of financial instrument within their policies and procedures rather than enumerate every individual financial instrument. Further, the guideline helpfully allows firms to tailor policies and procedures to suit their client base, whether retail client or professional client.
Q3.
Do you agree that investment firms should ensure that staff involved in material aspects of the suitability process have the skills and the expertise to discharge their responsibilities? Please also state the reasons for your answer.
We agree that this is appropriate.  In the UK, we have extensive training and competence requirements for individuals providing investment services to clients, and this does have positive benefit for investment firms, their staff, and their clients. 
However, the phrasing does not offer sufficient clarity to supervisors around 'material aspects' and it is possible that there will be some difference in application across competent authorities.  It would be excessive, for example, to expect that a member of staff who distributes and collects initial questionnaires from clients as they come into an office should be subject to the same training and competence requirements as staff charged with analysing client information to identify suitable financial instruments or services.  Additional guidance could be added:

Staff are involved in material aspects of the suitability process if they individually or within a team examine the information provided by the client and the information which the firm has about the client, and identify a particular financial instrument or service or range of financial instruments or services which meet the client's need.

On a more practical note, ESMA will expect that staff of Member States' competent authorities have sufficient skill and expertise to assess the competence of investment firms' staff.  As the EU becomes more integrated, there is increasing likelihood of crossborder activity and of supervisors examining investment firm staff subject to other Member States' regimes.  We believe it would be sensible for both supervisors (and also for firms who will employ individuals from other Member States) for there to be a central repository which held comprehensive details of national competency regimes, and would ask ESMA to consider whether it can provide this.
Q4.
Do you agree that investment firms should determine the extent of information to be collected about the client taking into account the features of the service, the financial instrument and the client in any given circumstance?  Please also state the reasons for your answer.

We agree that investment firms should determine the extent of information to be collected.  From a practical perspective, it is important that firms are not unreasonably expected to second-guess the client or to be able to 'see into the future'.  We would emphasise that the nature of the client base is broad and diverse; while it may be reasonable to make some very general assumptions about, for example, particular common life events, it is quite clear that a 'one size fits all' approach is not appropriate.
Q5.
Do you agree that investment firms should take reasonable steps (and, in particular, those outlined above) to ensure that the information collected about clients is reliable and consistent? Please also state the reasons for your answer.
The drafting of the guideline is problematic.  Firms are disallowed from relying on 'clients' self-assessment'.  While the examples in the additional guidance at paragraph 38 are illuminating, the guideline itself appears to impose an excessive responsibility on the firm to second-guess the client, to intrusively examine information, and / or to test the information outside the ordinary course of reasonable questioning.  It would be helpful if the guideline was re-phrased as follows:

Investment firms should take reasonable steps to ensure that the information collected about clients is reliable. In particular, firms should:

(a) not rely solely on retail clients' self-assessment of their financial expertise in respect of particular products or services, on their financial circumstances, and attitude / understanding of risk;
The problematic drafting in the guideline is compounded by the ambiguity of the additional guidance under paragraph 37.  ESMA states that when collecting information, a firm should ensure that the questions are likely to be understood by the client; this is reasonable.  However, this is just one reasonable step to ensure the reliability of information collected about the client 'amongst other things'.  There is no further detail about the range of 'other things' which a firm could be expected to do – a very extreme interpretation could be that a firm is expected to employ voice analysis to test the veracity of a client's statements.  While we do not believe ESMA intended such an interpretation, it illustrates the difficulty with employing catch-all phrases.  We suggest modification of paragraph 37 to read:
Notwithstanding a client's responsibility to provide correct, up-to-date and complete information for the suitability assessment, investment firms should take reasonable steps to ensure the reliability of the information collected about clients.  When collecting information, investment firms should take care to ensure that the questions asked are likely to be understood by the client.

In our proposed redrafting of the guideline above, we have inserted the term 'retail client'.  The guideline is not completely scalable for the per se professional client where the nature of the relationship is different.  We suggest that ESMA incorporate some wording along the following lines into the guidance to signal recognition of the difference between retail and professional clients:
When dealing with per se professional clients, investment firms should take reasonable steps to ensure that the information collected about per se professional clients is reliable. Approaches to verifying and testing information may differ from that taken when dealing with private clients.

Q6.
Do you agree that where an investment firm has an ongoing relationship with the client, it should establish appropriate procedures in order to maintain adequate and updated information about the client? Please also state your reasons for your answer.
We agree that where an investment firm has an ongoing relationship with the client, it should

establish appropriate procedures in order to maintain adequate and updated information about the client.  The guideline and accompanying guidance are sufficiently flexible to enable firms to tailor their approaches as appropriate to the client, service, and financial instruments.

It is also welcome that the action to be taken by an investment firm when the client fails to provide an update is not prescribed by the guidance as there are a range of reasons why a client may fail to provide updated information, and these will each dictate the most appropriate action to be taken by the investment firm.

Q7.
Do you agree that regarding client information for legal entities or groups, the investment firm and the client should agree on how the relevant client information will be determined and, as a minimum, information should be collected on the financial situation and investment objectives of the beneficiary of the investment advice or portfolio management services ('the end client')? Please also state the reasons for your answer.
We are unsure of what problem ESMA is seeking to address with this guideline. We recommend that the Authority conducts further consultation setting out what it is seeking to mitigate with these provisions.  In particular, we are unclear of what interpretation is intended of the term 'legal entity'.  For example, investment firms, small companies, large automobile makers, pension funds, UCITS funds, etc. are all generally legal entities.  Did ESMA mean 'legal entity' to be interpreted as a non-financial firm or non-MiFID firm?

As currently drafted, for example, it appears to require an investment firm offering portfolio management to a pension fund to conduct suitability assessments of all the underlying beneficiaries, identify which beneficiary has the least knowledge and sophistication, and then conduct service on the basis of that individual. The same appears to be required for any trust with a large number of beneficiaries.  From a practical perspective, this would be challenging for the investment firm, potentially intrusive for the beneficiaries, and possibly problematic if there are complications from data protection and other legal requirements or legal structures.
Similarly, a firm providing investment services to a FTSE 100, CAC 40, or DAX company appears to have to look through that company to find an ultimate beneficiary who has the least knowledge.  
This seems to run almost completely contrary to MiFID's client classification regime, and does not appear to make sense. We do not think this was the intention of the guideline.
In addition, the guidance does not take account of situations where an individual is legally appointed to act for another individual, e.g., in case of mental or physical incapacity, where it may not be possible to agree investment objectives with the client.  In these circumstances, basing the suitability assessment on the person belonging to the 'group' who has the lowest level of knowledge and experience may result in very poor outcomes for the ultimate beneficiary.  
Q8.
Do you agree that in order to match clients with suitable investments, investment firms should establish arrangements to ensure that they consistently take into account all available information about the client and all characteristics of the investments considered in the suitability assessment? Please state the reasons for your answer.
Yes, we agree.

Q9.
Do you agree that investment firms should establish and maintain record-keeping arrangements covering all relevant information about the suitability assessment?  Please also state the reason for your answer.

Yes, we agree.
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