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European Securities and Markets Authority
103 Rue de Grenelle

75007 Paris

France
5th January 2012

Dear Sir or Madam,

RE: 
ESMA’s technical advice on possible delegated acts concerning the Prospectus Directive as amended by the Directive 2010/73/EU

Lloyds Banking Group would like to take the opportunity to comment on the issues discussed in Questions 9, 10, and 12 of the consultation paper, and also on the term “acting in association with the issuer”.  These concern the ESMA proposal to require, via an amendment to the Prospectus Regulation (Annex), that an issuer disclose its consent for financial intermediaries to use the prospectus (Cat. A) in a retail cascade and that it disclose the identity of such financial intermediaries and any conditions attached (Cat. C). 

Prior to the Amending Directive, we note that ESMA encouraged (without mandating) issuers to disclose within the prospectus the intermediaries acting in association with them. This enabled the current practice whereby the issuer may include the general consent principle in the base prospectus, with a recommendation for the investor to check with the relevant intermediary whether it is acting in association with the issuer.

Questions 9 & 10

Quite often an intermediary (for example, sub-distributors, Independent Financial Advisers (IFA)) would only be identified and appointed, and agreements with them finalised, after the prospectus has been approved or the final terms filed. 

If the intermediaries must be identified in the prospectus or final terms, is it the intention of ESMA to require the issuer to update the prospectus or replace the final terms each time a new sub-distributor / IFA is appointed?

The identity of the intermediary is unlikely to be considered material by investors. Requiring disclosure in the prospectus/final terms would have the effect of requiring issuers to be constantly preparing and filing updates; this would have little or no benefit to the investors and would not further investor protection aims. In this respect, we would support retaining the status quo. 
Question 12

At times an authorised distributor may want to use its network of sub-distributors or IFAs without disclosing their identity to the issuer; it is conceivable that a distributor may consider the identities of members of its network as commercially sensitive.  In such circumstances, where the authorised distributor does not disclose its network, would the sub-distributors/ IFAs be automatically deemed as not acting in association with the issuer and thus be under an obligation to draw up a separate prospectus?

We do not believe that it is the current practice of IFAs in particular to prepare a separate prospectus (given that they do not act as product manufacturer) and imposing such an obligation will create undue burden for IFAs. 

This may have the effect of compelling authorised distributors to disclose proprietary information (i.e., the identity of their sub-distributors/IFAs) to the issuer, in order to help avoid their sub-distributors/IFAs having to prepare a separate prospectus.  This could cause some financial intermediaries to decide to curtail their activities in the retail market.

“acting in association with the issuer”

Finally, we would welcome further clarification as to when a financial intermediary in a retail distribution chain would be deemed to be “acting in association with the issuer” (and thus eligible to rely on the base prospectus with the issuer’s written consent). 

Is this limited to a situation where the intermediary is formally authorised by the issuer (e.g., there  is a distributor agreement), or does it extend to cover some sub-distributors and IFAs which may become part of the distribution chain via their relationship with an authorised distributor without the issuer’s knowledge or specific consent?

In closing, thank you for you consideration of these points.  We would be pleased to discuss these matters further with ESMA if this would be of assistance.  I can be contacted on +44 (0)7768 464011.
Yours faithfully,

Monika Lang
Head of Regulatory Change and Projects
Lloyds Banking Group plc is registered in Scotland no. 95000. Registered office: The Mound, Edinburgh, EH1 1YZ
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