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This paper sets out ICE Clear Europe’s response to the Discussion Paper entitled Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories.
ICE Clear Europe is ICE's UK-based clearing house which was established in 2008 to provide clearing services for all exchange-traded and OTC derivatives contracts traded on the energy markets operated by ICE Futures Europe and ICE US OTC Commodity Markets, LLC.  In July 2009, ICE Clear Europe launched clearing services for the OTC credit derivatives markets.

ICE Clear Europe is supervised in the UK by the Financial Services Authority (‘FSA’) as a UK Recognised Clearing House under Part XVIII of the Financial Services and Markets Act 2000; and is designated under the Financial Markets and Insolvency (Settlement Finality) Regulations 1999. Further, ICE Clear Europe is recognised as an inter-bank payment system under the Banking Act 2009 and regulated by the Bank of England.

 

ICE Clear Europe seeks to enable the efficient development of new cleared markets to support the risk management needs of its global customers around-the-clock, with the capability to offer services to an expanded range of asset classes and other exchanges seeking clearing services.  ICE Clear Europe guarantees contract performance by acting as an independent central counterparty to every derivatives contract traded on ICE Futures Europe and contracts on ICE OTC markets, including energy products and credit default swaps (CDS).  This ensures the safety, security and market integrity that are vital to the exchange trading process.  The availability of cleared OTC energy contracts reduces bilateral credit risk and provides significant capital efficiencies through the ability to cross-margin both futures and OTC positions. On a daily basis, ICE Clear Europe provides clearing services for contracts with a gross notional value of approximately $40bn and holds $11-12bn worth of cash and collateral as margin.
Our comments on the Discussion Paper are set out in two sections.  Section 1 sets out our general comments to the Discussion Paper, and section 2 sets out our specific responses to questions posed in the Discussion Paper.
SECTION 1: General comments 

1. Level of detailed prescription

In many instances throughout the Discussion Paper, ESMA puts forward prescriptive proposals which will have the effect of increasing risks for CCPs.  This is a major concern to ICE Clear Europe and should be a major concern to ESMA and all market participants.  Such increased risks are brought about by the following factors:

a) Procedures, models and parameters which are appropriate for one product or market are being applied to other products or markets where they may be inappropriate.  A ‘one size fits all’ approach is ill-suited to the diversity of CCP business models and product ranges.

b) It is vitally important that CCPs are able to adapt their procedures and actions in response to dynamic market conditions.  The industry’s experience is that each major market default inevitably raises issues different from previous defaults. It is vital for CCPs to be able to respond effectively to the issues they face.  This cannot be done if a CCP’s procedures, models and parameters are set out in regulation with limited scope for flexibility.  Market events of the past five years do not support any increased confidence in the ability to be able to predict likely market outcomes: rather they support the need for increased vigilance, flexibility of response mechanisms, and clearing house default rights.

c) Prescriptive regulation raises the risks of moral hazard.  The greater the degree of prescription and detail of the regulation, the greater the tendency of market practice becoming increasingly reliant on such European regulation.  Market participants will become resistant to the use of effective policies which go beyond the prescribed standards, reducing the ability of the system to adapt to unusual circumstances.  Systemic risk will likely also be increased through the use by all CCPs of the same models.
d) In many cases the detailed proposals would be extremely expensive to implement and maintain, with limited benefits (where not actually counter-productive).  We have not been able to formulate the costs of some of the proposals set out in the limited time available for response, but would be willing to follow up with such an analysis if required.

Paragraph 60 of the Discussion Paper states that where CPSS-IOSCO standards are judged to be insufficiently detailed:  ‘…ESMA will need to introduce more detailed requirements,…. thus ensuring the global compatibility of the EU requirements and permitting EU CCPs to operate on a global basis’.  We question the need for ESMA to introduce such more detailed requirements, and indeed believe that the prescription of more detailed requirements will have the opposite effect from that stated, ie it will ensure the global incompatibility of EU requirements, and will cause impediments for EU CCPs operating on a global basis.

2. Consistency with CPSS – IOSCO principles

ESMA makes the general point that it wishes wherever possible to maintain consistency with the CPSS-IOSCO principles for FMIs.  However, there are a number of situations where the particular proposals set out by ESMA are not consistent with the latest available text of the CPSS-IOSCO principles.  Specific examples are set out in section 2 of our response.  We believe, for various reasons including the competition concern discussed below, that ESMA should maintain such consistency. 

3. Elimination of competition through proscription of risk management standards
1. ESMA states that it wishes to limit competition between CCPs on risk management grounds. ICE Clear Europe agrees with this concept as a matter of abstract theory.  However, it is wholly, impracticable as a concept.  Unless identical standards are adopted on a global basis, it will not be possible to eliminate the risk of competition from CCPs outside the EU on risk management grounds.  For example, ICE Clear Europe’s main competitors are all outside the EU, and so would not be constrained by EMIR.  It is the intention of CPSS-IOSCO to set out principles to be adopted by CCPs globally, and EMIR will not assist global consistency of risk management standards by going beyond these principles.  
2. In practice, CCPs such as ICE Clear Europe are accustomed to the approach of using well-defined and finely tuned risk management techniques to properly identify and manage risks, providing security without reducing competitiveness.  Indeed, it is common practice amongst CCPs to employ risk management experts with this specific role, who review policies used by other CCPs with a view to furthering the precision of a CCP’s risk management tools.  The inclusion of a CCP’s own resources in the default waterfall also acts as a strong incentive to maintain appropriate risk standards.  We believe that such practices are more effective than specification of prescriptive risk management standards within EMIR. 
4. Level of granularity of ‘class of derivatives’

In order for EMIR to achieve its objectives in practice, it is critical that ‘classes of derivatives’ be defined at the product group level rather than at the level of individual product, for the following reasons:

a) There are tens of thousands of individual products.  Definition at the individual level will be unworkable and will hinder effective supervision.  Conversely, definition at the product group level, subject to conditions to be met by individual products and exceptions where appropriate, will allow ESMA and the supervisory colleges to focus on the key product areas with the greatest systemic impact.

b) Definition at the product group level will minimise the risk of evasion of the clearing obligation through the creation of similar but different individual products.

c) The risk of including inappropriate individual products under the clearing obligation within a product group can be reduced through careful definition by a CCP of criteria and conditions to be met by individual products, including criteria relating to liquidity, pricing data and availability of central clearing, together with specified exceptions where appropriate.

This subject is addressed more fully in our response to question 4.

5. Level of disclosure

ICE Clear Europe is in favour of appropriate public disclosure, and already makes public a considerable range of material on its clearing arrangements and procedures.  There is inevitably a need however to withhold certain confidential material.  We believe that ESMA should limit the scope of the RTS to identification of the subject headings where material should be disclosed by CCPs.  CCPs are best placed to make a judgement in the first instance on the extent and detail of disclosure, with competent authorities ensuring that the levels of disclosure are appropriate and that the disclosure contains no misrepresentations.

6. Industry testing / simulation

In a number of instances, ESMA proposes testing CCP arrangements and procedures with a broad group of direct and indirect users and related services.  Whilst CCPs such as ICE Clear Europe aim to participate in such industry-wide tests, the logistical difficulties and costs of organising industry-wide tests are substantial.  CCPs will not necessarily be able to procure the participation of all necessary entities in such tests.  The RTS should reflect this practical reality.

7. Testing relating to client portfolios

In the section relating to back testing and stress testing (questions 56-57), the Discussion Paper refers to testing of client positions and portfolios.  Testing of individual clients should not in our view be included in the routine stress-testing or back-testing of a CCP.  A CCP’s legal and contractual relationship is with its clearing members, rather than with clients of clearing members.  Testing programs should only be applied to clearing member portfolios, including those held on behalf of clients.  

8. Arrangements for Trade Repositories (TRs)

We believe that harmonisation of procedures and arrangements for TRs with other jurisdictions should be sought wherever possible.  For this reason, we have identified in our response to questions 69 to 83, where it might be helpful, relevant standards employed by the CFTC in the US.

SECTION 2: Specific responses to questions 

In this section, we include only those questions to which we have a significant response.

Q1: 
In your views, how should ESMA specify contracts that are considered to have a direct, substantial and foreseeable effect within the EU? 
It is imperative that such assessment for third country entities does not result in a more favourable position for those entities in comparison with EU entities.  

It is also vital that the definition of contracts with a direct, substantial and foreseeable effect within the EU takes account of and is consistent with the equivalent provision in Section 7.2.2(d) of the US Dodd-Frank Act, to ensure a level playing field for cross-border business.  Subject to this, we believe that the primary assessment should be based on the following criteria:

a) The values of open interest and daily trading held by organisations operating within the EU (taking into account that open interest in centrally cleared products has a greater degree of netting than bilaterally cleared contracts);

b) The degree to which the contract amplifies or interacts with other exposures which are considered to have a direct, substantial and foreseeable effect within the EU; 

c) Other impact on systemic risk profiles within the EU; and

d) Product-level considerations (e.g. currency, domicile of reference entity) should not be relevant.

Q3: 
In your views, what should be the characteristics of these indirect contractual arrangements? [ie Clearing member / Client]
A CCP’s legal and contractual relationship is with its clearing members, rather than with clients of clearing members.  The segregation and portability arrangements included within EMIR have been considered at length, and we believe that indirect contractual arrangements should be required to meet these requirements.  Concerning default arrangements, EMIR sets out certain aspects of the procedures relevant to clients which should be made specific.  However, much of the default arrangements are not directly applicable to clients of clearing members.   We note, however, the need for a review of client money rules, and their interactions with these provisions.  Chains of intermediaries (including through affiliates) should also be considered.

Q4: 
What are your views on the required information? Do you have specific recommendations of specific information useful for any of the criteria? Would you recommend considering other information? 
1. We believe that authorisation to clear derivative contracts should be at the product group level rather than at the individual product/contract set level.  Part of the authorisation process should be to approve the criteria for determining the individual products to be cleared within the product group.  Provided these criteria remain unchanged, the CCP should not need to seek approval to clear individual products which meet the criteria within the product group.  The CCP should however be required to notify the competent authority of all individual products, and how they meet the approved criteria, in advance of clearing.  This approach avoids the logistical difficulty of authorising each individual CCP contract, which number tens of thousands.  Such an approach would be extremely onerous for the college system and unlikely to result in an efficient and effective system.  It would also hamper the development of new products which in certain circumstances needs to take place at very short notice to react to particular market conditions.  In addition, for products like CDS, new itraxx versions are launched on short notice following market events, so a contract by contract approval process would be wholly unworkable

2. As an illustration, a CCP should be required to seek approval to clear individual name CDS contracts, based on a list of criteria that the specific individual name products would need to meet in order to be cleared by the CCP (e.g. European corporates).  Once approved, a CCP would not be required to seek approval for each product meeting the approved criteria, but would be required to notify the competent authority of individual name CDS products which meet the criteria and which the CCP plans to list.

3. Similarly, we believe that the clearing obligation should be determined at the product group level rather than an individual product level.  This obligation will be subject to the relevant individual products being cleared at a relevant CCP, and such information will be available on the public register.  This register will be supported by detailed information provided by CCPs on the individual products cleared and to be cleared.

4. Further, the clearing obligation should apply to a product group together with economically equivalent contracts.  This approach will minimise the dangers of evasion of the clearing obligation more effectively than any possible approach at the individual product level.

5. The danger of including inappropriate individual products under the clearing obligation within a product group can be eliminated through careful definition by a CCP of criteria and conditions to be met by individual products, including criteria relating to liquidity, pricing data and availability of central clearing, together with specified exceptions where appropriate.  Such criteria and exceptions would be part of a CCP’s application for authorisation.
6. We consider that the information required to be produced by CCPs for each class of derivatives, as set out in paragraphs 15 and 16 of the Discussion Paper, is appropriate.  The market information set out in paragraph 17, is not necessary available for OTC products.  For example the measures set out in paragraph 17 f and g are unlikely to be available.  In any case, to the extent such information is available, it is more appropriate to be provided upon initial authorisation for a product group, and should be used, together with other information specified in paragraphs 15 and 16, to propose relevant criteria for individual products.  Thereafter the information which a CCP should provide relating to individual products should be the information required to demonstrate that the individual product meets the authorisation criteria.

7. Quantification of the number of days per year with reliable reference price information is likely to be difficult for many OTC derivatives products.

Q5: 
For a reasonable assessment by ESMA on the basis of the information provided in the notification, what period of time should historical data cover? 

The relevant timescales will depend on the particular product class.  We would propose a reasonable time-period (eg 1 year) wherever possible, with the possibility of flexibility to accommodate particular circumstances, such as new products and changes in market landscape.

Q6: 
What are your views on the review process following a negative assessment? 

We agree with the proposal generally.  Re-application should only be possible if key conditions materially change, to avoid the process becoming overly cluttered with applications.

Q7: 
What are your views regarding the specifications for assessing standardisation, volume and liquidity, availability of pricing information? 

1. The reference to master netting documents, definitions and confirmations in 22a may preclude derivatives not covered by ISDA documentation, so should be broadened to cover other standard contractual or rulebook based documentation.

2. The degree of product standardisation (as distinct from operational and legal standardisation) should be a specified consideration.

3. The criteria relating to margins, as set out in paragraph 22 b, should apply to the totality of risk management controls, rather than to the levels of margins in isolation.
Q8: 
What are your views, regarding the details to be included in ESMA Register of classes of derivatives subject to the clearing obligation (Article 4b)?

We have a number of points in relation to specific items of information listed in paragraph 24, as follows:


a) The requirement in 24c is unworkable for FX derivatives; 

b) It is not clear whether the reference to currency in 24d refers to the settlement currency or any reference currency; and

c) Calculation and business day conventions as referenced in 24h may be over-ridden by clearing house business day conventions.  This field should be removed.

Q9: 
Do you consider that the data above sufficiently identify a class of derivatives subject to the clearing obligation and the CCPs authorised or recognised to clear the classes of derivatives subject to the clearing obligation? 

Aside from those provisions cited in our response to Q8 above, we agree generally with the information set out, although much of the information listed relates to specific products, not classes of products.  As set out in our response to Q4, we believe that the clearing obligation should be determined at the product group level rather than an individual product level, ie that ‘class of derivative’ should equate to product group.  This obligation will require the relevant individual products to be cleared at a relevant CCP.  Information on the individual products (including the proposed details) will be available on the public register.

Q23: 
What are your views on the notion of liquidity fragmentation? 

We believe that avoidance of liquidity fragmentation is a crucial consideration. Liquidity fragmentation represents a risk to the market generally in circumstances where there is a centralised pool of liquidity at a trading venue which is important to the successful operation of the market.  For certain OTC derivatives, such a centralised pool of liquidity is not a critical success factor of the product at a trading venue, and in such circumstances open access should be permitted.  In other cases, where the trading venue provides a pool of liquidity which is critical to the success of the product (as is the case with many exchange traded derivatives), open access would fragment liquidity and in accordance with the Level I text should not be permitted.  Further we believe that where open access creates fragmentation causing significant operational issues in maintaining an orderly, well regulated market then it should not be permitted. 
Q24: 
What are your views on the possible requirements that CCP governance arrangements should specify? In particular, what is your view on the need to clearly name a chief risk officer, a chief technology officer and a chief compliance officer? 

The proposals set out are more detailed than the CPSS-IOSCO principles.  It is appropriate that the RTS be expressed by way of general principles.  As in CPSS-IOSCO, this promotes the effectiveness of CCPs by preserving their ability to respond in a timely and flexible manner to stress conditions.  For example, whilst it is appropriate to require a CCP to document organisation structures and reporting lines, EMIR should not go to the level of specifying the individual roles to be included in the organisation structure, as detailed in paragraph 68.
Q25: 
Are potential conflicts of interests inherent to the organisation of CCPs appropriately addressed? 

The governance arrangements of a CCP must enable it to identify and manage conflicts of interests.  This is comprehensively covered by the framework set out in Article 31 of EMIR.  As potential conflicts will depend on the individual circumstances of the CCP, further detail would be overly prescriptive and difficult to apply.
Q26: 
Do the reporting lines – as required – appropriately complement the organisation of the CCP so as to promote its sound and prudent management? 

1. Both the risk management function and the internal audit function should be sufficiently independent from the business areas and have direct access to the board.  The exact manner in which this is achieved should be at the discretion of the CCP, and should not be prescribed by the RTS.  For example, direct access can be achieved in a number of ways: a direct reporting line may not be the optimal means of achieving this outcome.

2. Paragraph 70 of the Discussion Paper proposes that a CCP considers the risks it bears from a wide range of external parties.  We agree with this point as a general matter of principle.  However it should be noted that a CCP is only able to assess risks arising from external parties on the basis of publicly available information or information provided by the regulatory authorities. In its regulatory capacity a CCP is not entitled to demand routine or ad-hoc information from many such external bodies.

Q27: 
Do the criteria to be applied in the CCP remuneration policy promote sound and prudent risk management? Which additional criteria should be applied, in particular for risk managers, senior management and board members? 

1. Risk management is at the heart of a CCP’s business, permeating the activities of all staff, management, committees and the Board.  
2. A risk management failure is likely to have a more dramatic impact on the business performance of a CCP than most other failures.  For this reason, the business performance (and indeed continued existence) of a CCP is inevitably dependent on effective risk management and compliance throughout the organisation.  A CCP like ICE Clear Europe therefore aims to recruit top class professionals, with risk management expertise, in a range of functions throughout the organisation.
3. It is not appropriate to arbitrarily define that the form of remuneration for one group of individuals (eg risk management, compliance and internal audit staff) should be determined on a different basis from other groups of individuals, who also have risk management and compliance responsibilities.  

4. It is preferable for the remuneration committee to determine appropriate policies for remuneration based on the staff responsibilities, rather than department title.

5. Clearing house remuneration standards should be no more onerous than those applicable in other sectors.

Q28: 
What are your views on the possible organisational requirements described above? What are the potential costs involved for implementing such requirements?

1. Whilst these principles are not unreasonable, we consider that they should be consistent with those set out in CPSS-IOSCO. In areas such as information technology systems, where there is overlap in the requirements between these proposals and CPSS-IOSCO, the most effective and efficient manner of ensuring complete consistency between the two sets of requirements is to use similar wording.
2. Even in cases where the RTS covers areas not included in the CPSS-IOSCO principles, it is important that the RTS be expressed as general principles, as in CPSS-IOSCO.  Overly detailed provisions would limit the flexibility and effectiveness of CCPs, and incur substantial implementation costs.

3. Concerning paragraph 74c, testing should be required to be designed and performed only where cost effective and practicable.  Industry-wide testing involving external organisations is extremely difficult to organise and in most cases would not be cost-justified.  In addition, CCPs will not necessarily be able to procure the participation of all necessary entities in such tests.  The RTS should reflect this practical reality.
4. The requirements for CCPs to subject their systems to “stringent” testing (74c) and maintain a “robust” information security framework (74d) are vague concepts, which are legally uncertain.  These descriptors should be removed.

5. The correct expression is “conflicts of law” not “conflict of laws”.  The requirement in paragraph 75d should only cover matters which may be subject to a choice of law, e.g. the governing law of contractual arrangements.  Laws governing property rights and insolvency cannot be specified or agreed to contractually.

Q29: 
Should a principle of full disclosure to the public of all information necessary to be able to understand whether and how the CCP meets its legal obligations be included in the RTS? If yes, which should be the exceptions of such disclosure requirements? Has the information CCP should disclose to clearing members been appropriately identified? Should clients, when known by the CCP, receive the same level of information? 
1. We do not believe that a principle of full disclosure is appropriate.  ICE Clear Europe is in favour of appropriate public disclosure, and already makes public a considerable range of material on its clearing arrangements and procedures.  There is inevitably a need however to withhold certain confidential material.  We believe that ESMA should limit the scope of the RTS to identification of the subject headings where material should be disclosed by CCPs.  CCPs are best placed to make a judgement in the first instance on the extent and detail of disclosure, with competent authorities ensuring that the levels of disclosure are appropriate and that the disclosure contains no misrepresentations.

2. By way of example, whilst it is appropriate for a CCP to disclose the existence and scope of its business continuity plan, it is inappropriate for a CCP to fully disclose the details of the plan.  Indeed, the very effectiveness of a business continuity plan is dependent on strict confidentiality of certain parts of the plan.

3. The proposal set out in paragraph 75f should not be included in the RTS.  Much of the information identified is, and should be, published.  However, a CCP will not be able to publish all detailed information necessary to fully ascertain it is in compliance with its legal obligations.  Publication of its rulebook, regulatory status and contract terms shall be sufficient.  Examples of information that should not be disclosed include confidential business continuity information, confidential regulatory communications and certain elements of the remuneration policy.  Published information in confidential areas should be restricted to summary information together with a statement that legal obligations are met.  Further detailed information should be provided to the competent authority, which would be responsible for ensuring that the public statements are an accurate representation.  We also note that EMIR requires the use of security financial collateral, a form of collateral on which no respectable law firm will issue a clear legal opinion due to difficulties in the EU Financial Collateral Directive. 

4. It is impractical to expect a CCP to disclose information of the type set out in paragraph 75g to all clients known to the CCP, in such a manner as to enable them to ‘identify clearly and understand fully the risks and costs associated with using the CCP’s services’.  There are an extremely large number of clients, and a CCP has little or no knowledge of their ability to understand risks.
Q30: 
What are your views on the possible records CCPs might be required to maintain? 
Paragraph 81 requires that the records should be retained in such a manner that ‘it is not possible for the records to be manipulated or altered’.  Whilst there should be procedures established relating to the preservation of records and maintenance of amendment logs, it is considerably more difficult to ensure the impossibility of alteration.  We therefore propose that the RTS should require that there be procedures and controls in place relating to the preservation of these records and the authorisation and logging of any alterations.

Our specific comments on the contents of records are as follows:

a) The terms and modality of settlement (paragraph 78b, eighth bullet) will usually be specified in the Rules, not recorded in a “per contract” basis.  This field should be deleted;

b) In paragraph 79b, second bullet, other terms (e.g. protection buyer/seller or reference currency buyer/seller) may be applicable, depending on the derivatives, instead of “long/short”; and

c) Default fund contributions are generally calculated periodically and do not refer to particular positions (paragraph 79b, final bullet point).  The reference to default funds here should be removed.  

d) In paragraph 81b, the requirement for explanation of the content ‘without delay’ is unrealistic, given the range , scope and duration of records which ESMA is mandating.

Q31:
What are your view on the modality for maintaining and making available the above records? How does the modality of maintaining and making available the records impact the costs of record keeping? 

1. We believe that 10 years is not an unreasonable period for retention of records, although it will be necessary to allow a substantial transition period in certain cases to make appropriate arrangements for this data to be collected.
2. We do not believe that ESMA should prescribe the form in which such records are kept.  Data access periods should reflect the nature and scale of the data storage.  For example on-line access to 10 years of transaction data would be extremely expensive and unnecessary – data access with a number of days’ notice for older data would be more appropriate.  Indeed in practice it may be the case that certain information may be most efficiently drawn from other sources (such as Trade Repositories) and the proposals should not preclude this possibility.
Q32: 
What are your views on the possible requirements for the business continuity and disaster recovery plan and in particular on the requirements for the secondary site? Would it be appropriate to mandate the establishment of a third processing site, at least when the conditions described above apply? What are the potential costs and time necessary for the establishment of a third processing site and for immediate access to a secondary business site? 
1. Whilst these principles appear generally reasonable, we consider that they should be consistent with those set out in the relevant sections of the draft CPSS-IOSCO principles for FMIs. The most effective and efficient manner of ensuring complete consistency between the two sets of requirements is to use similar wording for equivalent provisions. 

2.
The logistical difficulties and costs of organising an industry-wide business continuity test are substantial, and CCPs will not necessarily be able to procure the participation of all necessary entities in such tests .  The RTS should reflect this practical reality.

Q33: 
Is the 2 hours maximum recovery time for critical functions a proportionate requirement? What are the potential costs associated with that requirement? 

As highlighted in the response to Q28 and Q32, we consider that these proposals should be consistent with those set out in the relevant sections of the draft CPSS-IOSCO principles for FMIs. The most effective and efficient manner of ensuring complete consistency between the two sets of requirements is to use similar wording for equivalent provisions.  This is illustrated by the proposals in relation to business continuity.  The proposal in the draft CPSS-IOSCO principles is that ‘an FMI should be able to resume operations within two hours following disruptive events; however, backup systems ideally should commence processing immediately. Settlement before the end of the day should be ensured even in extreme conditions’.  Paragraph 87 of ESMA’s proposals, on the other hand, proposes that: ‘Backup systems should commence processing immediately with a maximum recovery time for the CCP‟s critical functions of 2 hours’.  The ESMA proposals do not deal with the extreme conditions referred to in the CPSS-IOSCO principles.  It would be unreasonable to impose a maximum two hour recovery time even under extreme market conditions.  No justification is provided for the departure from the CPSS-IOSCO principles.  No provision is made for major global or regional events that may knock out several facilities or lead to general market disruptions.

The reference to a default fund contribution in paragraph 93, “portability” bullet should presumably be to margin.  Default fund contributions are not typically called intra-day or on a porting event.

Q34: 
Are the criteria outlined above appropriate to ensure that the adequate percentage above 99 per cent is applied in CCP’s margin models? Should a criteria based approach be complemented by an approach based on fixed percentages? If so, which percentages should be mandated and for which instruments? 
A criteria based approach (approach (b) of paragraph 94) is the more practicable and effective option, for the following reasons:

1. The number of factors influencing the levels of margins is large, as acknowledged by ESMA.  The impact of these factors changes dynamically, necessitating frequent monitoring.  Therefore the most appropriate percentage above 99% will change over time depending on market conditions.  A criteria based approach is the most effective means of accommodating this dynamic environment is through a criteria based approach.
2. There are a substantial number of risk management criteria to be taken account, as set out by ESMA.  Furthermore, whilst all these criteria should be accommodated in a CCP’s risk management arrangements in certain cases they are taken into account through multiple controls rather than simply through initial margin levels.  For example, ICE Clear Europe imposes concentration risk margins on top of initial margins where appropriate.  Other CCPs may use a different approach. The criteria based approach is able better to accommodate and recognise a diversity of valid CCP risk controls.  

3. We do not believe that it is appropriate that preferable capital treatment for initial margin levels relative to default fund contributions should be a criterion for determining optimal risk management controls for a CCP.

Q35: Taking into account both the avoidance of procyclicality effects and the need to ensure a balance distribution of the financial resources at the CCP disposal, what it is in your view the preferred option for the calculation of the lookback period. 
ICE Clear Europe regularly back-tests its margin levels using a one year look-back period.  This timescale is selected on the basis that for ICE products the most recent conditions are the most representative.  It is possible that for certain products a longer time period may be more appropriate in certain circumstances.  We would propose that a 1 year look-back period should in normal circumstances be sufficient, with CCPs having the flexibility to use alternative periods should they consider this to be required.  There should be a reasonable degree of consistency over the look-back period used for each product over time, and any changes to the look-back period should be approved by the Risk Committee.

Q36: Is in your view the approach described above for the calculation of the liquidation period the appropriate one? Should a table with the exact number of days be included in the technical standards? Should other criteria for determining the liquidation period be considered? 
1. We agree that a criteria based approach should be used to determine minimum liquidity periods, and believe that the table set out in Annex I provides a good basis.  We believe that this analysis should be conducted and documented by CCPs for each product, and should be used as a basis for determining liquidation periods, supplemented wherever possible by practical experience.  We believe this approach is superior to the alternative of the table prescribing a formulaic number of days for each product, which we believe would be insufficiently responsive to changing market conditions and circumstances.

2. We believe that the criteria based approach should refer to all risk management controls rather than just initial margin levels.

Q37: Is procyclicality duly taken into account in the definition of the margin requirements? 
We agree that the need to avoid procyclicality is an important principle which should be set out clearly in the RTS.  The weighting assigned to procyclicality considerations in any particular given situation, and the associated timing, will depend crucially on market conditions and should not be subject to a prescriptive approach.

See also our answer to Q35.

Q38: What is your view of the elements to be included in the framework for the definition of extreme but plausible market conditions? 

We agree with the list of considerations set out by ESMA.  In order to take into account these points, CCPs need to include both theoretical and historic scenarios in stress-testing arrangements.  

Specifically, ESMA sets out the need for CCPs to withstand the default of the largest clearing member or the second and third largest clearing member through use of margins and default fund contributions.  Article 40(2a) of EMIR also contains the requirement for a CCP to have the ability to withstand the default of the two largest clearing members through the use of all pre-funded resources .  The EMIR requirement should be subject to the same methodology.

We note that considerable work is being conducted in relation to stress-testing under the auspices of CPSS-IOSCO, and the EMIR Level II text should reflect the conclusions of this work.

Q39: 
Do you believe that the elements outlined above would rightly outline the framework for managing CCPs’ liquidity risk? 

1. We believe that a CCP should, as set out in the Discussion Paper, maintain a liquidity plan which takes into account liquidity risks and addresses the liquidity needs arising from a range of liquidity events.
2. The 25% limit set out in EMIR to which paragraph 109 refers relates to credit line exposure.  The broader proposal which paragraph 109 indicates of limiting exposure of all types to 25% would cause severe difficulties for contracts with a relatively small number of participants.  This is often the case contracts in the early stages of development.
Q40: 
Do you consider that the liquid financial resources have been rightly identified? Should ESMA consider other type of assets, such as time deposits or money market funds? If so, please provide evidences of their liquidity and minimum market and credit risk. 

Discussions within the CPSS-IOSCO framework have recognised the need to ensure an appropriate level of liquidity to both support in stressed market conditions both the continued operation of each particular CCP as well as to support the liquidity needs of the system.  For this reason they have acknowledged that a balance must be struck between: 

· Level of liquidity cover

· Definition of liquid assets

In particular, it has been acknowledged that it is appropriate to have either:

· A relatively high level of liquidity cover, with a relatively liberal definition of liquid assets; or 

· A lower level of liquidity cover, with a relatively tighter definition of liquid assets.

It is important for EMIR Level II to be consistent with the framework set out in CPSS-IOSCO.

Q41: 
Should the CCP maintain a minimum amount of liquid assets in cash? If so, how this minimum should be calculated?

A CCP’s liquidity plan should set out the timescales over which its liquidity should be accessible.  For ICE Clear Europe, a large proportion of its assets are available in cash on a daily basis, and this is a requirement of the liquidity plan. 

Q42: 
What is your preferred option for the determination of the quantum of dedicated own resources of CCPs in the default waterfall? What is the appropriate percentage for the chosen option? Should in option a, the margins or the default fund have a different weight, if so how? Should different criteria or a combination of the above criteria be considered?

We believe that the minimum amount of a CCP’s own resources included in the guarantee fund should instead be determined as the greater of the following:

· A multiple of the minimum CCP initial capital (eg five times, but excluding default fund); 
· A percentage of the default fund contributions from members (eg 10%).

The rationale for this approach is as follows:

1. As identified by ESMA, the amount of a CCP’s own resources included in the guarantee fund should be proportional to the size of the risk position, and should be reasonably stable.  The proposed approach achieves these objectives.  A CCP would review the amount of skin in the game at the same time as it reviewed the size of the default fund.

2. The amount of a CCP’s own resources included in the guarantee fund should be a certain minimum size, which the proposed approach ensures

3. This approach would not, in our view, result in a risk of a CCP manipulating its contribution by changing the proportion of initial margins relative to default fund contribution.  A CCP would need to make a very substantial change in this balance to reduce materially its contribution, and such a change would be scrutinised by and need approval from the Risk Committee and Board.  In any case, if such manipulation were considered likely then it would also apply to the option of a percentage of margins and default fund contributions (since there would not be a one - to - one relationship in any possible substitution of margins by default fund contributions),  and would be constrained in any case by the 99% margin test.
The option of setting the minimum amount of CCP’s own resources included in the guarantee fund as a proportion of CCP capital has the perverse effect that an increase in CCP capital would result in the need for a higher contribution to the default fund.

Q43: 
What should be the appropriate frequency of calculation and adaptation of the skin in the game? 

The appropriate frequency is the same frequency as the review of the size of the default fund.  At ICE Clear Europe this takes place quarterly.

Q44: 
Do you consider that financial instruments which are highly liquid have been rightly identified? Should ESMA consider other elements in defining highly liquid collateral in respect of cash of financial instruments? Do you consider that the bank guarantees or gold which is highly liquid has been rightly identified? Should ESMA consider other elements in defining highly liquid collateral in respect of bank guarantees or gold? 

1. We believe that the principles are reasonable.  For the reasons set out in the introduction to this response, further detail would be counter-productive.

2. ICE Clear Europe, like many CCPs, relies on standby letters of credit as a form of margin collateral.  These are more readily and quickly enforceable than performance guarantees, as the issuing bank is generally obliged to make payment upon written demand, irrespective of the validity or enforceability of the clearing member's obligation or proof of default. For example, ICE Clear Europe's letters of credit are immediately due and payable upon ICE Clear Europe presenting the issuer bank with a copy of the relevant default notice.  It is difficult to achieve this level of comfort using a guarantee, where the guarantor will often refuse payment, ask for further steps to be taken to enforce performance by the guaranteed member or litigate the matter.  Guarantee agreements are also notoriously complicated and difficult to negotiate in that a CCP will wish waivers of most rights of the guarantor may enjoy to challenge a payment obligation, whilst typical bank guarantee terms give considerable flexibility on the part of the guarantor to avoid or delay payment.  Letters of credit should therefore be expressly stated to be an acceptable form of highly liquid margin collateral, subject to appropriate limits and controls.  They can add considerable simplicity, greater utility, a higher degree of confidence, legal enforceability and faster payment than guarantees.
Q45: 
In respect of the proposed criteria regarding a CCP not accepting as collateral financial instruments issued by the clearing member seeking to lodge those financial instruments, is it appropriate to accept covered bonds as collateral issued by the clearing member? 
A CCP should document its procedures and controls relating to wrong-way risks (including cross-collateralisation).  These policies and procedures should be reviewed and approved by the Risk Committee.

Q46: 
Do you consider that the proposed criteria regarding the currency of cash, financial instruments or bank guarantees accepted by a CCP have been rightly identified in the context of defining highly liquid collateral? Should ESMA consider other elements in defining the currency of cash, financial instruments or bank guarantees accepted by a CCP as collateral? Please justify your answer. 

A CCP should carefully manage its currency risk, matching the currency of collateral lodged with the currency of its exposures.  These considerations should be taken into account fully in the CCP’s liquidity funding plan.  This is a substantially more effective approach than for ESMA to specify the currencies in which a CCP should or should not invest.  For example, ESMA proposes that a CCP should be permitted to invest in the currency of the jurisdiction where the CCP is established.  We would not consider currency of the jurisdiction where the CCP is established to be a critical part of a CCP’s funding plan.  

As above at Q44, the references to ‘bank guarantees’ should include irrevocable letter of credit.

Q47 & 48: Do you consider that the elements outlined above would rightly outline the framework for determining haircuts? Should ESMA consider other elements? 

A CCP should monitor haircuts taking into account the elements raised, and should formally review haircut levels regularly through the Risk Committee.  The time period over which a CCP reviews price volatility should incorporate historic stressed market conditions where possible, and should be part of the policy for each instrument approved by the Risk Committee.  We believe this approach is more effective than prescribing a ‘one-size-fits-all’ time period.

Q49: 
Do you consider that the elements outlined above would rightly outline the framework for determining concentration limits? Should ESMA consider other elements.

A CCP should set out a policy relating to concentration limits, which is approved by the Risk Committee, taking into account the elements included in the ESMA proposals, together with an assessment for each form of collateral as to the ease of liquidation and maximum amount of the collateral which can be liquidated at any time.  

Q50: 
Should a CCP require that a minimum percentage of collateral received from a clearing member is provided in the form of cash? If yes, what factors should ESMA take into account in defining that minimum percentage? What would be the potential costs of that requirement? 

The monitoring of clearing members’ margin collateral is a key CCP risk management control. A CCP should ensure that the collateral lodged by a particular member is diversified, and appropriate for the size and type of positions held.  A stipulation that a particular proportion is in cash is a blunt instrument that would not always be appropriate..
Q51: 
Do you consider that financial instruments and cash equivalent financial instruments which are highly liquid with minimal market and credit risk have been rightly identified? Should ESMA consider other elements in defining highly liquid financial instruments with minimal market and credit risk? What should be the timeframe for the maximum average duration of debt instrument investments? 
ICE Clear Europe (like most other EU CCPs) currently invests its cash through repo programmes with highly rated counterparties.  It should be expressly clarified that this would not be precluded by these standards, through the reference to ‘debt instruments’.  This should include debt instruments in which a CCP is interested under a repo arrangement.

We fully agree with the criteria based approach proposed, for the reasons set out in the Discussion Paper.  We further believe that the criteria set out are appropriate, with the following additional comments:

1. It is proposed that the average duration should not be above a specified timescale.  We assume that ESMA is referring to the liquidation period, rather than the duration. The liquidation profile of investments should be in line with the investment policy of the CCP which should be reviewed by the Board.

2. The currency of any investment must fit within the documented risk parameters contained in the investment policy, and should feed into the CCPs funding plan.  We do not believe that the RTS should seek to stipulate the specific currencies in which a CCP should or should not take an exposure.
Q52: Do you think there should be limits on the amount of cash placed on an unsecured basis?

We believe that a CCP’s investment policy should include such limits, and that this policy should be approved by a CCP’s Board.  ICE Clear Europe’s investment policy stipulates that a minimum percentage of investments be made on a secured basis.  Exceptions may arise in the event of market conditions preventing the placement of secured cash (eg arising from insufficient liquidity in the Repo market), and such exceptions must be approved by the Board of ICE Clear Europe.  Any limit stipulated within EMIR would need to be set at a level which is substantially less demanding than an individual CCP’s limit, and would cause significant operational difficulties in exceptional circumstances.
Q53: 
Do you consider that CCP should be allowed to invest in derivatives for hedging purposes? If so, under which conditions and limitations.

Whilst ICE Clear Europe does not as a matter of routine invest in derivatives, it is potentially an important part of a CCP’s default procedures to hedge currency and position risk.  Following a default, a CCP holds a market position, and a CCP’s ability to hedge its position in a timely and effective manner, in potentially stressed markets, is of crucial importance.  For this reason, a CCP should be permitted to invest in derivatives according to criteria agreed by its Risk Committee.  

Q54: 
Do you consider that the proposed criteria regarding the currency of financial instruments in which a CCP invests has been rightly identified in the context of defining highly liquid financial instruments with minimal market and credit risk? Should ESMA consider other elements in defining the currency of highly liquid financial instruments with minimal market and credit risk? Please justify your answer. 
The currency of any investment must fit within the documented risk parameters contained in the investment policy, and should feed into the CCPs funding plan.  Whilst it is unlikely that a sizeable investment will be made in a currency in which the CCP does not have an exposure, we do not see any reason why this should not be permitted provided it meets the specified risk parameters and is in line with the funding plan.  The currency of the jurisdiction in which the CCP is established is of little significance in the funding plan or in the investment criteria.  The settlement currency of cleared contracts should be added to the list.

Q55: 
Do you consider that the elements outlined above would rightly outline the framework for determining the highly secured arrangements in respect of which financial instruments lodged by clearing members should be deposited? Should ESMA consider other elements? Please justify your answer. 

The statements in paragraph 139 are inconsistent with the requirements of EMIR to enable porting of collateral provided by any of security.  The meaning of the term ‘full protection’ in the ESMA proposal is unclear.  ICE Clear Europe takes collateral by way of title transfer in accordance with its rules at appropriate central securities depositories in separate accounts of an approved custodian.  We consider that this provides an appropriate level of protection.

Q56: Do you consider that the elements outlined above would rightly outline the appropriate framework for determining concentration limits? Should ESMA consider other elements? Please justify your answer. 
We agree with the elements set out in the Discussion Paper.
Q57: What are your views on the definitions of back and stress testing? 


We agree with the definitions in the Discussion Paper.

Q58: What are your views on the possible requirements for a CCP’s validation process? 

1. It is absolutely vital, in stressed conditions, for a CCP to have the ability to quickly change certain of its models, in order to deal with a potential crisis.  It is not possible to always predict the parameters which may need to be changed.  This will depend on the nature of the crisis.  We agree with the proposal in paragraph 147 that any changes to a CCP’s risk management models should be subject to appropriate governance.  However, we strongly disagree with the proposal that any changes to its risk management models should be subject to validation by a qualified and independent party prior to application.  It is imperative that in certain circumstances, subject to appropriate governance controls, models should be capable of amendment prior to independent validation.  Validation should in such circumstances be performed as soon as possible after the event.

2. A CCP’s legal and contractual relationship is with its clearing members, rather than with clients of clearing members.  Testing programs should only be applied to clearing member portfolios, including those held on behalf of clients.  CCP testing programs should not be applied to client portfolios.
Q59: What are your views on the possible back testing requirements? 

A CCP’s legal and contractual relationship is with its clearing members, rather than with clients of clearing members.  Testing programs should only be applied to clearing member portfolios, including those held on behalf of clients.  CCP testing programs should not be applied to client portfolios.

Q60: Would it be appropriate to mandate the disclosure of back testing results and analysis to clients if they request to see such information? 

A CCP should be required to publicly disclose the nature of the tests performed.  Details of the test results should be made available to the regulatory authorities, but not publicly.

Q61: Should the time horizons for back tests specified under 144(e) be more granular? If so, what should the minimum time horizon be? Should this be different for different classes of financial instruments? 
We agree with the text proposed - further granularity would be inappropriate.

Q62: What are your views on the possible stress testing requirements? 

1. A CCP’s legal and contractual relationship is with its clearing members, rather than with clients of clearing members.  Testing programs should only be applied to clearing member portfolios, including those held on behalf of clients.  CCP testing programs should not be applied to client portfolios.

2. A CCP should put in place documented policies relating to concentration risk and wrong-way risk, and should stress-test the impact of these factors.  It is not necessary however, and is likely to be counter-productive and over complicated, to incorporate all factors together in a single all-encompassing stress test.

Q63: Would it be appropriate to mandate the disclosure of stress testing results and analysis to clients if they request to see such information? 

A CCP should be required to publicly disclose the nature of the tests performed, together with (retrospectively after an appropriate delay for any necessary rectification), the summary results of these tests.  Details of the test results should be made available to the regulatory authorities, but not publicly.

Q64: What are your views on the possible requirements for reverse stress tests? And what impact do you think such requirements would have on industry? 

As identified in the Discussion Paper, there is value in a CCP identifying the extreme scenarios and market conditions in which the controls and resources would be insufficient.  We do not believe that this understanding needs to necessarily originate from a discrete set of tests under the heading of reverse stress tests.  Indeed, it is often the case that such analysis is conducted as a matter of course by way of sensitivity analysis within other testing methodologies.  We therefore believe that whilst it is appropriate for EMIR to identify the principle that such understanding should be reached, we do not believe that it is appropriate for the Level 2 measures to specify the means by which it is reached.

Q65: Should there be any other parties involved in the definition and review of tests? Please justify your answer and explain the extent to which suggested parties should be involved? 

We agree that the Risk Committee should be involved in the review of all tests, and certain aspects of the definition.  However, conflicts of interests are likely to arise from users of the CCP being too closely associated with the definition of testing methodologies.  A CCP should not be required to follow procedures that would involve such conflicts.  Also, whilst a CCP can invite participation from clients in the definition and review of tests, it has no means of ensuring client input.  We do not believe that other parties should be involved in the tests.
Q66: Should the testing of default procedures involve a simulation process? 

1. The risk of an industry-wide test of default procedures is that it would create greater risks than those it is designed to reduce.  For example, the testing of transfers of client positions would not produce any useful data without the actual transfer of a large representative sample of positions according to an assumed timescale, and the reversal of transfers before re-commencement of business.  The risks posed by such an exercise would be overwhelming.

2. Furthermore, the particular circumstances of each default are different, as are the necessary actions to be taken. 

3. Finally, the logistical difficulties and costs of organising an industry-wide business continuity test are substantial, and CCPs will not necessarily be able to procure the participation of all necessary entities in such tests.
Q67: Are the frequencies specified above appropriate? If no, please justify your answer. 

In our opinion quarterly tests are appropriate.  Given the resources necessary to conduct and review back tests in a meaningful manner, we do not believe that testing on an intra-day basis is appropriate.
Q68: In your view what key information regarding CCP risk management models and assumptions adopted to perform stress tests should be publicly disclosed? 

It is appropriate for a CCP to publicly disclose in outline key aspects of its default arrangements.  However, the specific actions which will be appropriate in a crisis situation cannot always be predicted with certainty, and it will be of vital importance that a CCP does not disclose such details as to constrain its actions in the event of a default.  Nothing in the RTS should require a CCP to do so.

Q69:
What is your view on the need to ensure consistency between different transaction reporting mechanisms and the best ways to address it, having in mind any specific items to be reported where particular challenges could be anticipated?
Consistency is key so counterparties can seamlessly submit trade data and all appropriate regulators can reach it without any undue data manipulation.  In order to ensure this consistency, there should be a 1:1 match up (or at least very close to this) of data fields between different data reporting systems and between different jurisdictions so that reporting counterparties do not need to add or subtract data fields depending on which jurisdiction is viewing their trade data.
Q70:
Are the possible fields included in the attached table, under Parties to the Contract, sufficient to accurately identify counterparties for the purposes listed above? What other fields or formats could be considered?
1. We believe that it would be helpful to put in place a reporting hierarchy depending on the registration status of the counterparties, as has been imposed by the CFTC.  This makes the selection of the counterparties more fluid than what ESMA is proposing.  Also, it will reduce redundant reporting, which could be unduly burdensome for the counterparties as well as regulators.  Counterparties only choose who reports if they are of the same hierarchical status.  

2. In terms of liability for non-reporting, this obligation always remains with the counterparties, whether or not they choose to outsource their reporting function to third-parties.
3. Concerning specific data fields, the following data fields are missing:
· contract type; and 
· a timestamp for submission to the TR.
Q71:
How should beneficiaries be identified for the purpose of reporting to a TR, notably in the case of long chains of beneficiaries?
If a swap is allocated, then the LEI of the agent to whom the swap is allocated should be submitted.  This is the approach taken by the CFTC.
Q72:
What  are the main challenges  and possible solutions  associated  to  counterparty codes? Do you consider that a better identifier than a client code could be used for the purpose of identifying individuals?
The main challenges seem to be creating a universal system with which all types of entities can conform with.  All entities need to be able to generate the codes in the same, consistent manner and employ these within their own systems.
Q73:
What taxonomy and codes should be used for identifying derivatives products when reporting to TRs, particularly as regards commodities or other assets for which ISIN cannot  be  used?  In  which  circumstances  should  baskets  be  flagged  as  such,  or should  their composition be identified  as  well  and how? Is  there any  particular aspect to be considered as regards a possible UPI?
One approach, employed by the CFTC, is to require that "multi-asset" swaps be identified by having the reporting counterparty indicate the appropriate asset classes for both the primary and secondary asset class.  The CFTC has assigned the field values as: "credit, equity, FX, rates and other commodity."  
Q74:
How   complex   would   it   be   for   counterparties   to   agree   on   a   trade   ID   to   be communicated to the TR for bilaterally executed transactions? If such a procedure is unfeasible, what would the best solution be to generate the trade ID?
Our experience in the US is that this is complex.  In some instances, the venue creates the USI, in other cases, the reporting counterparty or the SDR may even create a USI.  
Q76:
What is your view of the granularity level of the information to be requested under these fields and in particular the format as suggested in the attached table?
The ESMA data fields are relatively granular, but not unreasonable.  However, changes and recommendations will come from reporting parties during implementation, and such adaptation should be accommodated.
Q77:
Are the elements in the attached table appropriate in number and scope for each of these classes? Would there be any additional class-specific elements that should be considered, particularly as regards  credit, equity  and commodity derivatives ? As regards format, comments are welcome on the possible codes listed in the table.

Minimum Primary Economic Terms Data are required for each of the various asset classes, as set out by the CFTC in Part 45 Exhibit D.

Q78:
Given that daily mark-to-market valuations are required to be calculated by counterparties under [Article 6/8] of EMIR, how complex would it be to report data on  exposures  and  how  could  this  be  made  possible,  particularly  in  the  case  of bilateral trades, and in which implementation timeline? Would the same arguments also apply to the reporting of collateral?
It is possible for daily mark-to-market valuations to be reported by CCPs for all cleared trades.  For uncleared trades, valuation data will need to be reported less frequently because daily valuation submissions would be unduly burdensome.  Reporting of collateral could be very difficult because it is not reported.  Furthermore, position data will be hard to gather if there are multiple TRs.  
Q79:
Do  you  agree  with  this  proposed  approach?  What  are  in  your  view  the  main challenges in third party reporting and the best ways to address them?
We believe this is a reasonable approach.  The main challenges with third party reporting are technology synchronization and possible intellectual property issues.  A vendor of third party reporting services could replicate the software of a TR in order to perform the direct functions of a TR.  In order to reduce this threat, there should be provision for TRs to heavily protect their intellectual property from possible misappropriation.  
Q80:
Do you envisage any issues in providing the information/documentation as outlined above? In particular:
a) what would the appropriate timeline over which ESMA should be requesting business plans (e.g. 1, 3, 5 years?).
We would propose a maximum of one year.
b) what would the appropriate and prudent length of time for which a TR must have sufficient  financial  resources  enabling  it  to  cover  its  operating  costs  (e.g.  6 months / 1 year)?
We believe that 6 months is sufficiently prudent.  This is the period used by the CFTC.
Q81:
What is your view on these concerns and the ways proposed to address them? Would there be any other concerns to be addressed under the application for registration and tools that could be used?
1. The requirement that any documents sent to ESMA are covered by a letter signed by the TR’s senior management is cumbersome, and applies a higher standard of bureaucracy than similar comparable communications with regulatory authorities.
2. ESMA will need to ensure strict confidentiality of documents submitted (with a few exceptions) so that trade secrets are not revealed.
Q82:
What level of aggregation should be considered for data being disclosed to the public? 

Q83:
What should the frequency of public disclosure be (weekly? monthly?); and should it vary depending on the class of derivatives or liquidity impact concerns; if yes, how?

A key factor in considering the response to questions 82 and 83 is the role which TRs will be expected to perform in post-trade reporting arrangements, as a consequence of MiFID II / MiFIR.  In the US, where TRs are expected to play a crucial role, real time public reporting is required (subject to specified exemptions).  If such functions in the EU will be performed separately from TRs then the level of aggregation should be substantially greater and public disclosure should be substantially less frequent.
1

