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YOUR REF CESR/03-128
16 June 2003

M Fabrice Demarigny
Secretary General

CESR

11 - 13 avenue de Friedland
75008 Paris

France

Dear Sir

CESR's Advice on Level 2 Implementing Measures for the Proposed Prospectus Directive
Ref: CESR/03-128

Further to our letter to you of 31 March 2003, we write concerning the above Advice and related feedback
statements  We act for a number of UK issuers in the wholesale debt market We have the following
additional comments for your consideration on your proposed Wholesale Debt and Bank building blocks
in addition, we have certain general observations on your approach and the implementation of the
Lamfalussy procedure at the end of our letter:-

(i)

Paragraph 1.1, Annex 1, Persons Responsible;

We note the need for disclosure in respect of natural persons/members of the issuer's
administrative, management or supervisory bodies/legal persons responsible for the wholesale
debt registration document We note this provision for wholesale debt is identical to that for retail
debt As you are aware, current UK practice in respect of specialist debt securities and debt
isstiance programmes is that the responsibility statement is given by the issuer alone and not the
directors ie. responsibilify and hence liability attaches to legal persons, typically with limited
liability, and not the directors as individuals who, accordingly, do not therefore have any personal
fiability for the offering document This Is considered appropriate in light of the sophisticated
nature of the investors who will purchase wholesale debt securites. The UK approach also
contributes to speed of wholesale debt issuance.

it is not immediately clear to us whether your paragraph 1.1 farmulation will continue fo require
responsibility for offering documents relating to specialist debt securities/debt issuance
programmes only to be assumed by the issuer On the assumption that your expression
"holesale Debt” is intended o be analogous to the current UK expression "specialist debt
security”, is it possible to clarify your paragraph 11 to make it clear that only issuers (and not
directors or other individuals) are responsible for offering documents in the wholesale debt
sphere? We note that you characterise wholesale debt offerings as offerings of debt securities
aimed at investors who purchase debt securiies with a denomination per unit of at least
EUR 50,000 While the UK regime does not prescribe a particular denomination at and above
which the specialist debt regime applies, there will be proximity between your definitional approach
and the UK characterisation of specialist debt securities as securities which, because of their
nature, are normally bought and traded by a limited number of investors who are particularly
knowledgeable in investment matters.
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(i)

in conclusion, it seems odd that your provisions on "persons responsible” are identical between
both your retail and wholesale debt regimes. Given the analysis above, we suggest that only
issuers should be responsible for the registration document where wholesale debt is concerned

Paragraph 4.2, Annex 1, Investments:

We note that CESR requires disclosure of principal investments made since the date of the last
published financial statements on the basis that this is up-to-date information which will not
necessartly be disclosed by any other information published by the issuer Presumably, CESR
was also persuaded, to some degree at least, by the observations made by other respondents that
this information would assist investors in determining the issuer's ability to fulfil its obligations
under the issue

We do not believe that this information should be prescribed disclosure for the wholesale debt
registration document for the following reasons. Requiring this disclosure appears to treat
wholesale debt as though it were an asset-backed security It is not debt of that nature and
investors will be aware that this is the case Potentially, the required disclosure also catches any
business acguisitions made by issuers since the date of their fast published financial statements
The use of the expression "principal investments” seems broad Material acquisitions made by
issuers since the date of their last published financial statements will typically be the subject of
"recent developments” disclosure in the offering document pursuant to the general duly of
disclosure  In addition, you will be aware that the continuing obligations regime which manifests
itself in the Transparency Obligations Directive will require the announcement of acquisitions of
this type so we doubt that, if this is what CESR means by "principal investments”, such information
would not otherwise be published by the issuer. It is likely it will be so published pursuant to the
continuing obligations regime.

We note from one of CESR's feedback statements (Ref: CESR/03-129) where explanation is
given of the banks registration document building block (see paragraph 52) that the investments
disclosure has been deleted from such building block on the following grounds:-

"The disclosure requirement in respect of investments has been deleted by CESR on the basis
that any principal future investments on which the board has made firm commitments which may
affect the banks ability to meet its obligations in respect of the securities being issued will be
disclosed under the "risks factors” or through the other general disclosure requirements "

it is interesting to note that there is no reference in the reasoning for the deletion to the rationale
which is explained at paragraph 40 in terms that "the rationale for a reduced disclosure regime for
banks is the prudential and regulatory supervision providing greater comfort in respect of debt
issues".

Given that it is risk factorsfother general disclosure requirements and not prudential and regulatory
supervision which led to the deletion of the disclosure requirement in respect of investments from
the banks registration document building block, there is logic in deleting the disclosure in respect
of investments in respect of other building blocks (not least wholesale debt) given that risk
factors/other general disclosure requirements apply to other issuers too and not just banks
Briefly, if CESR appfies its rationale at paragraph 52 consistently then there should be no specific
disclosure requirement in respect of investments.

We suggest that, as a minimum, the expression "principal investments" is clarified. In addition,
CESR should consider whether such disclosure is necessary for sophisticated investors in
wholesale debt, particularly given the apparent possibility that there will be some overlap with the
continuing obligations regime.  Given the rationale for the deletion of the investments disclosure
requirement from the banks registration document building block, it is suggested that this
disclosure requirement be deleted "across the board”
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(i)

(iv)

Paragraph 7.2, Annex 1, Trend Information:

We note that CESR requires disclosure of information on any known trends, uncertainties,
demands, commitments or events that are reasonably likely to have a material effect on the
issuer's prospects for at least the current financial year. We refer to our letter of 31 March and
would again ask CESR to consider whether this disclosure requirement is necessary. We believe
that an appropriate level of investor protection is afforded by the required disclosure at paragraph
7.1 that the wholesale debt registration document include a statement that there has been no
material adverse change in the financial position or prospects of the issuer since the date of its last
published accounts If such a statement cannot be given then the issuer must provide details of
the material adverse change in its prospects since the date of its last published accounts This
disclosure reguirement wili entail disclosure of negative trends affecting an issuer's prospects We
suggest to CESR that investors will only be concerned to learn of adverse changes to an issuer's
prospects and this disclosure will be made pursuant to paragraph 7. 1.

There is, therefore, overlap with paragraph 7.2 albeit that, in addition, paragraph 72 wil
necessitate disclosure of "positive" changes in prospects Given that investors will be concerned
to ensure that an issuer can fulfil its obligations under the issue, we cannot see why "good news”
of this nature should need to be disclosed

We again ask CESR to consider whether paragraph 7 2 is necessary given the disclosure which
will be made pursuant to paragraph 7.1

Paragraph 10, Annex 1, Major Shareholders:

\We note that CESR has retained the disclosure requirement concerning major shareholders and a
description of the measures in place to ensure that control by major shareholders is not abused.
We have sympathy with the view expressed by other respondents that disclosure of major
shareholders is of limited value to investors in wholesale debt securities The "touchstone” for
disclosure in cases of doubt should be only to require disclosure of matters going to an issuer's
ability to service its wholesale debt securites. We cannot see that disclosure of major
shareholders is of this nature

However, if this disclosure requirement must be retained by CESR then we would ask CESR o
modify the disclosure requirement having regard to the common circumstance which prevails in
the wholesale debt market noted in the paragraph below

CESR will be aware that it is not unusual for large listed companies and, in particular, banks to
operate a "treasury vehicle” which they use for the issuance of wholesale debt. A typical structure
is, for example, for a bank to guarantee a wholly-owned subsidiary and that subsidiary is the issuer
of wholesale debt. Clearly, the guarantor bank will control the issuing subsidiary. However, this is
exactly what you would expect in a group structure.

The intent behind the CESR disclosure requirement is clear ie it seeks disclosure of "external
shareholders” ie, typically, the shareholders in a listed public limited company who will hold
particular percentages of that public limited company's issued share capital. However, we do not
believe that CESR intends to require disclosure in the group context Rather, we believe CESR
only intends disclosure in respect of "external shareholders"

We therefore suggest to CESR that this disciosure requirement is modified to exclude from it the
need for any disclosure of group relationships This would be most obviously assessed by
reference to the composition of a group for accounting purposes. In that way, needless disclosure
will not be triggered and, indeed, in a group context, disclosure of "measures in place to ensure
that such control is not abused" is simply not appropriate.
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(v}

Paragraph 12, Annex 1, Material Contracts:

We note that CESR requires a brief summary of all material contracts that are not entered into in
the ordinary course of the issuer's business, which could result in any group member being under
an obligation or entitlement that is material {o the issuer's ability to meet its obligation to security
holders in respect of the securities being issued.

We have previously registered our concern that this will likely be an onerous disclosure
requirement necessitating a substantial number of judgement calls on the part of issuers given the
"materiality" and “ordinary course" assessments required  This disclosure requirement will likely
necessitate disclosure of standard mergers and acquisition type documentation such as business
and asset/share acquisition/disposal agreements containing warranty and indemnity provisions.
Such agreements therefore contain, as a matter of course, contingent liabilities while they will aiso,
typically, be the subject of confidentiality obligations which makes their disclosure difficult. We
suggest that the more appropriate way to trigger disclosure of material contracts, where
necessary, is through the general duty of disclosure, risk factors and disclosure of legal and
arbitration proceedings which we note encompasses threatened legal or arbitration proceedings
There is at least, at that stage, a "clear and present danger" of action which may go to an issuer's
ability to meet its obligations to security holders. Simply entering into commercial agreements with
warranty, indemnity or, indeed, guarantee provisions does not seem fo us to merit disclosure for
that simple reason alone. Rather, should there have been a further development such that there is
some likelihood of a claim under the warranty/indemnity/guarantee then disclosure should be
required at that stage. We believe that, unless modified, this disclosure requirement will provoke
an unnecessary level of disclosure as issuers take a cautious view in discharging its requirements
We question whether such blanket disclosure is truly in the interests of investors in wholesale debt
who will, as sophisticated investors, already appreciate the obligations which issuers undertaking
corporate transactions will typically be required to undertake

Turning now to Annex 3, minimum disclosure requirements for the banks registration document, we note
the following points:-

(i)

(ii)

Paragraphs 5.1.2 and 5.1.3, Annex 3, Principal Activities/Principal Markets:

The interaction of the wholesale debt registration document building block with the banks
registration document building block is not wholly clear to us although we understand that the
"road map" just issued on 12 June may assist Our point here (and we believe it is a point which
CESR may wish to extrapolate from and make of general application in combining the building
blocks) is that, where the building blocks conflict, then the absolute minimum disclosure
requirement should apply For example, in the context of a bank issuing wholesale debt,
Paragraphs 512 and 5 1.3 of Annex 3 are additional to the equivalent requirements of Annex 1
Accordingly, we suggest that a note is made in the bank building block that paragraphs 5.1 2 and
5.1 3 do not apply where banks are issuing wholesale debt As suggested above, it would be even
better if CESR promulgated a rule of gereral application that, where building blocks conflict, the
minimum disclosure requirements are "rounded down" to the absolute minimum disclosure
requirement

Paragraph 8.2, Annex 3, Profit Forecasts or Estimates:

Again, the same approach should apply as noted above so that a bank issuing wholesale debt is
not required to procure a report prepared by independent accountants or auditors which should be
included in the offering document and state that, in their opinion, the forecast or estimate has been
properiy compiled on the basis stated and that the basis of accounting used for the profit forecast
or estimate is consistent with the accounting policies of the issuer
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(i)

(iv}

Paragraph 11.1, Annex 3, Historical Financial Information:

Again, we suggest that this disclosure requirement should conform to the equivalent provision at
paragraph 11 1 of Annex 1 where a bank is issuing wholesale debt

Paragraph 11.6, Annex 3, Interim and Other Financial Information:

Again, consistent with the approach above, this disclosure requirement should be deleted entirely
where a bank is issuing wholesale debt because there is no equivalent provision in Annex 1

Please also note the following general concluding comments:-

(i)

Multi-issuer/Guarantor Debt Issuance Programmes and other Securities Offerings:

We note paragraph 160 (information to be disclosed about the guarantor) from one of the CESR
feedback statements {(Ref. CESR/3-067b). This is in terms that.-

"It was suggested that we amend the paragraph so that the disclosure would operate to require the
guarantor to disclose information about itself as if it were the issuer of the security. This would
mean that the guarantor could disclose at the most appropriate level so, for example, & bank
acting as guarantor could take advantage of the reduced registration document disclosure
requirements for banks CESR decided fo adopt this suggestion as it was equitable and gave
greater flexibility "

There is an important principle enunciated here by CESR {and which we suggest could be adopted
in other circumstances of buiiding block conflict, as noted above in our comments on Annex 3) that
there be "rounding down" to the minimum disclosure requirement We have noted above that the
bank building block is more onerous than the wholesale debt building block in certain areas.
Accordingly, subject to how that conflict is resolved, the following observations may not offer
practical relief from disclosure reguirements in the context of wholesale debt (given its reduced
disclosure reguirements anyway) but it is useful to use wholesale debt as an example for
illustration purposes to show the principle we believe should be adopted so that CESR can
consider whether to promulgate a principle of this nature applying to alt building blocks.

CESR will be aware that wholesale debt issuance programmes are often multi-issuer programmes.
Such issuers might be banks or guaranteed by banks In the context of a multi-guarantor
wholesale debt issuance programme, we suggest that it would be sufficient if one of the guarantors
were a bank. In summary then, please envisage a multi-issuer and muiti-guarantor wholesale debt
issuance programme where one of the guarantors is a bank

Given that investors will principally be investing with regard to the covenant of the guarantor, we
suggest that where a securities offering fs guaranteed then the disclosure requirement for all
parties concerned in the securities offering (be they issuers or other guarantors) should be
rounded-down to the minimum disclosure requirement which appfies to whichever of the
guarantors triggers the lowest level of disclosure. As things stand on the building blocks at
present, the banks building block is more onerous than the wholesale debt building block so this
principle would not afford relief in a multi-issuer/multi-guarantor wholesale debt issuance
programme but the building blocks may yet change and we suggest to CESR that it would be
useful to promulgate the principle noted above by way of seeking to make the EU securities
regime as competitive as possible. CESR has already staried down that road in terms of
paragraph 160 noted above It would be heipful if CESR could promulgate a broader principle in
terms that, where building blocks conflict, only the minimum disclosure requirement applies and,
further, that having regard to a securities offering, where there is a guarantor, all participants in
that securities offering should only need to make disclosure to the minimum level for which the
guarantor can elect having regard to the various building blocks available to it.
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()

Lamfalussy Procedure;

We note paragraph 5 of one of the CESR feedback statements (Ref. CESR/03-129) in the
foliowing terms:-

"The timetable set by the Commission does not allow a full second consultation [on the wholesale
debt registration document building block] but this draft technical advice and feedback statement
has been made available prior to the open hearing to enable interested parties to express their
views "

We understand that consultation with end-users, consumers and market participants is considered
to be an important aspect of the new Lamfalussy procedure However, it appears to us that the
iatest round of CESR consultation on the draft Prospectus Directive has been reduced in its
effectiveness by the inadequate timescales afforded for review. It does not seem to us to be
acceptable that the timetable set by the Commission does not allow a full second consuitation on
the wholesale debt regime, particularly given that the proposed Prospectus Directive has not yet
completed its passage through the European Parliament and Council of Ministers. This is a
market of particuiar importance to the EU. We ask CESR to look objectively at the quality and
volume of responses which it receives on its latest round of consultation papers and if there is
doubt as to the adequacy of the external review process, given the limited time which has been
made available to respondents, then we believe that it is incumbent upon CESR to draw this to the
attention of the Commission such that both interested parties and, indeed, CESR itself, have
adequate time to comment and get the draft Prospectus Directive in as good shape as possible
before CESR provides its technical advice to the Commission. You will note that we have copied
this letter to John Purvis, MEP for Scotland and Vice-Chairman of the European Parliament
Economic & Monetary Affairs Committee, in order to ensure effective communication between
representatives of the industry and all the institutions involved in the Lamfalussy procedure.

As noted in our previous letter, the Commission has committed itself to encouraging innovation and
reducing the cost of capital. Accordingly, we believe that it is incumbent upon CESR, in its technical
advice to the Commission, to stress the importance of reducing or a least substantially alleviating the
burden of disclosure requirements for issuers of wholesale debt to sophisticated investors. It is of
paramount concern that the EU wholesale debt market remains as competitive as possible in order to
avoid issuers migrating to other jurisdictions

Should you require any further information on any of the points raised above, please do not hesitate to
contact our Gordon Taylor or Inga Wolframm whose details are given below We are happy for you to
publish this letter on your website

Yours faithfully

onf/(e/ﬁ/f- hdd A o

Shepherd+ Wedderburn

CC.

John Purvis, MEF

Undernote referred to:

gordon.taylor@shepwedd.co.uk

DL: 0131473 5298

inga.wolframm@shepwedd.co.uk

DI 0131 473 5701
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