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Question

Article 20 of Commission Delegated Regulation (EU) 2017/565 further clarifies the definition
of direct electronic access as per Article 4(1)(41) of MiFID Il by stating that persons shall be
considered not capable of electronically transmitting orders relating to a financial instrument
directly to a trading venue in accordance with Article 4(1)(41) of MiFID Il where that person
cannot exercise discretion regarding the exact fraction of a second of order entry and the
lifetime of the order within that timeframe. What does “exercise discretion regarding the exact
fraction of a second” mean?
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One of the benefits of accessing a trading venue by DEA is in the ability of the firm submitting
the order to exercise greater control over the timing of order submission. The use of DEA
without passing through appropriate control filters of the provider of DEA and those of the
trading venue, is not permitted under MiFID Il. Such filters add minimal, but a finite amount of
delay to the order reaching the matching engine of the trading venue and as such some may
preclude the possibility of a firm submitting such an order to exercise discretion regarding the
exact fraction of a second.

However, the phrase in question should be construed as whether the DEA user in question is
able to exercise discretion regarding the exact fraction of a second in sending an order, not
the exact timing of an order reaching the matching engine. This is a natural interpretation
given that current network routing technology cannot provide certainty for a message to
reach its destination with the precision of “exact fraction of a second”.



