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For the purposes of the SlIs’ determination, ESMA considers that in all circumstances where
an investment firm is dealing with a counterparty that is not a financial institution authorised
or regulated under Union law or under the national law of a Member State (‘financial
institution’), the investment firm is deemed to be executing a client order and the transaction
should count towards the assessment calculations{beoth-the-nrumeratorand-the
denominator): Where the investment firm is dealing with a financial institution, ESMA
considers that one party to the transaction will always act in a client capacity. Therefore, in
order to determine when an investment firm is “executing client orders” when dealing on own
account outside of trading venues, investment firms need to assess which of the two parties
to the transactions acts in the capacity of executing client orders.

Investment firms may determine this either on a transaction by transaction basis or by type of
transactions or type of counterparties. Different indicators could be used for determining
which party executed a client order: e.g. whether an investment firm has classified the
counterparty as a professional client, who initiated the trade or who received the instruction to
deal and the extent to which the counterparty relied on the other party to conclude the
transaction.
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