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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the questions listed in the Consultation Paper on the Clearing Obligation under EMIR (n0. 1), published on ESMA’s website.
Comments are most helpful if they:
respond to the question stated;
contain a clear rationale; and
describe any alternatives ESMA should consider.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
ESMA will consider all comments received by 18 August 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
How to use this form to reply
Please note that, in order to facilitate the analysis of the responses, ESMA will be using an IT tool that does not allow processing of responses which do not follow the formatting indications described below. 
Therefore, in responding you are kindly invited to proceed as follows:
use this form to reply and send your response in Word format;
type your response in the frame “TYPE YOUR TEXT HERE” and do not remove the tags of type <ESMA_QUESTION_1> Your response should be framed by the 2 tags corresponding to the question; and
if you have no response to a question, do not delete the tags and leave the text “TYPE YOUR TEXT HERE” between the tags.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Legal Notice’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from financial and non-financial counterparties of OTC derivatives transactions which will be subject to the clearing obligation, as well as central counterparties (CCPs).


General information about respondent
	Name of the respondent
	KDPW_CCP

	Are you representing an association?
	No

	Activity
	Central Counterparty

	Country/Region
	Poland


[bookmark: _Toc392599420]
Introduction

Please make your introductory comments below:

<ESMA_COMMENT_1>
 KDPW_CCP welcomes the opportunity to respond to the ESMA Consultation Paper on the clearing obligation under EMIR (no.1). 

KDPW_CCP is generally supportive to the approach proposed by ESMA of grouping the clearing obligation consultation papers per asset classes and agrees that the proposed classes of interest rate OTC derivatives should be subject to the clearing obligation. However, KDPW_CCP would like to express its objection to the main thesis presented in the Consultation Paper which assumes that the clearing obligation is imposed only on the G4 currencies.

Imposing the clearing obligation on the G4 currencies does not fully address the main target of EMIR, which is to mitigate systemic risk by introduction a clearing obligation as existing incentives proved to be insufficient to redirect clearing of standardised derivatives into CCPs. KDPW_CCP is of the opinion that ESMA should consider systemic risk at the country level (not only at the global level), while determining the classes of OTC derivatives to be subject to the clearing obligation. 

KDPW_CCP believes that exclusion of PLN settled interest rate derivatives from the Class+ could be harmful for the sustainable economic growth in Poland and in the region,  leaving systemic risk unsecured and hence posting on the local economy the risk of bearing costs associated with the possible default of the biggest banks operating there. 
KDPW_CCP supports the view that the Polish market, which is the one of biggest in Central and Eastern Europe, fully deserves the rules that act toward reducing credit risk, increasing transparency, effectiveness and integrity of concluded trades.
Trades in PLN settled OTC interest rate derivatives are mostly fully standardised and adhere analogical standards that are applicable towards those G4 currencies. Polish banks seem to be advanced in preparation for central clearing of their trades and some of them had proved their readiness during tests with KDPW_CCP. 
The situation which leaves notified classes without clearing obligation also would worsen a competitive position of relevant CCPs, as clearing members of these CCPs may be pressed by its CCP connected counterparties to get access to other CCP they use to clear trades in the Class+ there and hence making it less probable to use a domestic CCP for clearing in the future notified class currently out of the scope of the clearing obligation. KDPW_CCP is of the opinion that ESMA should prevent the possibility of regulatory arbitrage and promote equal conditions of competition which is explicitly stated in article 1, paragraph 5, letter d of REGULATION No 1095/2010 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL.

The current determination of centrally cleared classes states what has been always obvious: the highest numbers, values and liquidity of OTC derivatives concluded by European market participants are for EUR, USD and GBP. This is however not the case. EMIR does not concern only those but also elicited common actions in other CCPs and markets to conform to the new regulations, systems and risk management procedures. In that light, lack of mandatory clearing for PLN may have negative overtone, other than intended by the initiators of the regulations, especially if one considers the commitment and costs that were born by financial institutions in Poland. 

KDPW_CCP believes that the exclusion of some national currencies from the clearing obligation, as proposed in the Consultation Paper, violates European legal principles, which constitute the primary law, mainly the principle of equality, solidarity and integrity.
Especially it should be noted that the rule of non-discrimination is the fundamental European Union rule which should be applied by all EU bodies and is supervised by European Court of Justice. This rule was reflected in point 17 of Introduction to EMIR. When instruments cleared in the currency of one or certain national countries are exempted from the duty of being centrally cleared, there are no more equal conditions of competition within the internal market. Such exemption is not justified in the light of purposes of EMIR reflected in the Introduction to that regulation. 
To summarise, KDPW_CCP strongly believes that ESMA should expand the Class+ beyond the G4 currencies.
<ESMA_COMMENT_1>

[bookmark: _Toc392599421][bookmark: _Toc391309264][bookmark: _Toc391312004][bookmark: _Toc391309265][bookmark: _Toc391312005]	The clearing obligation procedure

Question 1: Do you have any comment on the clearing obligation procedure described in Section 1?

<ESMA_QUESTION_1>
Regardless the fact that KDPW_CCP strongly opposes the exclusion of interest rate OTC derivatives denominated in PLN from the Class+, it would like to highlight that the proposed clearing obligation procedure does not specify the procedure and triggers for imposing a clearing obligation on classes that are proposed not to be subject to the clearing obligation in the current determination. 
As stated in Point 9 (page 9), the clearing obligation procedure is only triggered in case of the initial authorisation of a European CCP, the extension of activity or the recognition of a third country CCP.
As a result, there might be no triggers for performing the clearing obligation procedure for those notified classes that have been proposed not to be subject to the clearing obligation if no new CCP is authorised to clear those classes. 
Please note that CCPs clearing classes of OTC derivatives that are proposed not to be subject to the clearing obligation, among them KDPW_CCP, have committed significant financial and organisational effort in development their OTC services and also gaining their participants involvement in the project. ESMA should therefore clarify when notified classes not to subject to the clearing obligation, including interest rate OTC derivatives denominated in PLN, are to be in the scope of the clearing obligation or what conditions must be met for ESMA to reconsider whether to include these classes in a future determination. 
KDPW_CCP would also urge ESMA to review a decision not to impose a clearing obligation on a class or sub-class of derivatives on a regular basis. This procedure and the above-mentioned triggers should also be reflected in RTS. 
<ESMA_QUESTION_1>

[bookmark: _Toc389496892][bookmark: _Toc392599422]	Structure of the interest rate derivatives classes
Characteristics to be used for interest rate derivative classes
Question 2: Do you consider that the proposed structure defined here for the interest rate OTC derivative classes enables counterparties to identify which contracts fall under the clearing obligation as well as allows international convergence? Please explain.

<ESMA_QUESTION_2>
KDPW_CCP agrees with the proposed structure for interest rate OTC derivatives.
<ESMA_QUESTION_2>

Additional Characteristics needed to cover Covered Bonds derivatives
Question 3: Do you consider that the proposed approach on covered bonds derivatives ensures that the special characteristics of those contracts are adequately taken into account in the context of the clearing obligation? Please explain why and possible alternatives.
Stakeholders (CCPs and covered bond derivatives users, in particular) are invited to provide detailed feedback on paragraph 38 above. In particular: what is the nature of the impediments (e.g. legal, technical) that CCPs are facing in this respect, if any? Has there been further discussions between CCPs and covered bond derivatives users and any progress resulting thereof?

<ESMA_QUESTION_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_3>

[bookmark: _Ref392590661]Public Register
Question 4: Do you have any comment on the public register described in Section 2.3?

<ESMA_QUESTION_4>
KDPW_CCP supports the view that the Class+ may be generally defined in RTS while more detailed specification can be moved to the public register. KDPW_CCP also agrees that the addition and the removal of clearing obligation may require a different approach and that the removal of a class may require a more immediate reaction than the addition of the class.

KDPW_CCP would like to highlight that for the Interest Rate, Fixed-to-float WIBOR products settled in PLN, the class is presented in a more granular level for KDPW_CCP than for LCH.Clearnet Ltd and CME Clearing Europe Ltd in ESMA’s public register on the clearing obligation. In case of KDPW_CCP the index tenors are presented (i.e. WIBOR 1M, WIBOR 3M and WIBOR 6M).
<ESMA_QUESTION_4>
[bookmark: _Toc389466262][bookmark: _Toc389496893][bookmark: _Toc392599424]	Determination of the OTC interest rate classes to be subject to the clearing obligation

Question 5: In view of the criteria set in Article 5(4) of EMIR, do you consider that this set of classes addresses appropriately the systemic risk associated to interest rate OTC derivatives? Please include relevant data or information where applicable. 
Please include relevant data or information where applicable.

<ESMA_QUESTION_5>
KDPW_CCP agrees that the proposed classes should be subject to the clearing obligation but also believes that the proposed determination of the Class+ does not appropriately reflect criteria set in Article 5(4) of EMIR. Imposing the clearing obligation only on G4 currencies, i.e. EUR, USD, GBP and JPY, is not only unjustified and wrong but also dangerous for classes and markets not covered by the regulation. 
KDPW_CCP would strongly urge ESMA to expand the clearing obligation beyond the G4 currencies.

It is worth to remind what ideas lay behind EMIR. In 2009, the G20 stated an ambition of moving standardized over-the-counter (OTC) derivatives from a bilaterally cleared to a centrally cleared model by the end of 2012. One of the main reason for that was the fact that the cost of dealing with financial crisis that results from the misuse of derivatives contracts might be too high for individual economies, especially in terms of social costs and bailout programs. This kicked off a wave of new regulations in the US (Frank Dodd), EU (EMIR) and capital incentives for central clearing. However, it is EMIR preamble that states in point 13 that “Incentives to promote the use of CCPs have not proven to be sufficient to ensure that standardised OTC derivative contracts are in fact cleared centrally. Mandatory CCP clearing requirements for those OTC derivative contracts that can be cleared centrally are therefore necessary.”

KDPW_CCP is of the opinion that the above arguments seems to be neglected while descoping from clearing obligation interest rate derivatives denominated in PLN. Limiting the scope of the Class+ to G4 currencies based on globally outstanding volumes and turnover is a simplistic approach and could have been envisaged in advance hence redirecting authorisation effort from KDPW_CCP to other currencies. 
However, as stated above KDPW_CCP does not perceive this is a good approach but believes that when discussing overarching aim of reducing systemic risk, ESMA should consider criteria 2 within the scale of the region/country that is linked to specific class. In Poland the majority of turnover volumes and outstanding positions come from interest rate derivatives that are settled in PLN. Leaving this class of products without clearing obligation is likely to become a disincentive for central clearing thus remaining the risk management in hands of trading parties and not transferring it to the authorised CCP equipped with cutting-edge technology to mitigate and manage the risk. Of course it is true that volumes of trading in PLN rate derivatives are not comparable with G4 currencies but they are very high at the scale of the Polish economy. The cost associate with the default of biggest Polish bank (one of the most important CEE-domiciled player) could easily significantly distribute within market possibly causing costs too high to be covered by the local economy which would certainly lead to serious economy slow down or financial and social crises or consequences difficult to predict today. Therefore KDPW_CCP would like to emphasize that presenting only global focus in determination of the Class+ may not be good for sustainable growth of single economy and EU as a whole.
EMIR in Article 5(4) requires that 3 main criteria should be considered when determining classes subject to the clearing obligation and RTS Chapter IV Article 7 provide more details on that. These are generally: degree of standardisation, liquidity and fair prices.
KDPW_CCP position is that all classes of interest rate OTC derivatives settled in PLN for which it is authorised to clear fully fulfil these requirements. 
The standard of contracts traded in PLN is making them fully compatible with contracts proposed to be included in the Class+. Contracts are electronically confirmed and KDPW_CCP participants demonstrate during tests capability of using standard matching platforms that enable directing trades to any CCP. 
The volume and liquidity of contracts in interest rate OTC derivatives denominated in PLN are stable over time and highest in comparison to other classes of derivatives.
The availability of fair, reliable market prices is also undisputable as they can be found and accessible via commonly known electronic information systems in the form of bank or broker quotes or the professional fixing. 
In KDPW_CCP opinion, ESMA’s current proposition regarding the Class+ composition is arbitrary and the Consultation Paper does not present detailed benchmarks for particular criteria in order to consider inclusion PLN settled derivatives into the Class+, which leaves to much uncertainty in the markets of how Regulation might evolve in the future.

To support the thesis on how important the market of interest rate OTC derivatives in Poland is, KDPW_CCP would like to provide the relevant numbers. According to data obtained from National Bank of Poland, gross positions in OTC interest rate derivatives denominated in PLN at the end of 2013 have the value of 1.385 bn PLN (FRA – 457,5 bn PLN, IRS – 843,0 bn PLN, OIS – 51,3 bn PLN). For other derivatives relevant figures were significantly lower: interest rate OTC derivatives denominated in other currencies – 146,8 bn PLN (FRA – 1,1 bn PLN, IRS – 124,1 bn PLN, OIS – 13,0 bn PLN), currency derivatives - 29,5 bn PLN, equity derivatives – 12,1 bn PLN. 
The total value of turnover in OTC derivatives interest rate class in 2013 was: 2.087,3 bn PLN and still most of this value came from FRA – 1.449 bn PLN, IRS – 527 bn PLN and OIS – 111 bn PLN.
The trading in interest rate derivatives is also done on Warsaw Stock Exchange, however the volumes that are realizes there are insignificant in value (in 2013 daily turnover value for interest rate future was (7,3 m PLN while for bond futures 3,4 m PLN). This shows that in Poland OTC IRS settled in PLN present more risk to the economy than IRS denominated in other currencies or than currency derivatives and PLN interest rate derivatives are of much greater importance for local market than currency derivatives. 

<ESMA_QUESTION_5>


[bookmark: _Ref390182009][bookmark: _Toc392599425]	Determination of the dates on which the obligation applies and the categories of counterparties

[bookmark: _Ref392593104][bookmark: _Ref389061836]Analysis of the criteria relevant for the determination of the dates

Question 6: Do you have any comment on the analysis presented in Section 4.1?

<ESMA_QUESTION_6>
KDPW_CCP agrees with the analysis of the criteria relevant for the determination of the dates. However it would like to stress that if the clearing obligation applies to interest rate OTC derivatives denominated in PLN, and KDPW_CCP believes it should, the analysis of the criteria listed in Article 5(5) of EMIR will support the clearing obligation in this class:
· Regarding the number of CCP per class, except for OIS on Polonia, there are three authorised CCPs available for clearing interest rate OTC derivatives denominated in PLN. Please note that KDPW_CCP is authorised not only for IRS denominated in PLN (as indicated in point 148), but also for basis swaps, FRA and OIS. 
· Regarding number of clearing members in OTC interest rate, please note that data might have changed significantly since 15/05/2014. In case of KDPW_CCP, the number of clearing members increased from 8 to 14 as of 01/07/2014. The clearing members are banks which are the most active market participants and conclude a vast majority of interest rate derivatives in the Polish market.
<ESMA_QUESTION_6>

[bookmark: _Ref392593201]Determination of the categories of counterparties (Criteria (d) to (f))

Question 7: Do you consider that the classification of counterparties presented in Section 4.2 ensures a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_7>
KDPW_CCP agrees with the proposed three-level classification.
<ESMA_QUESTION_7>

[bookmark: _Ref389061941]Determination of the dates from which the clearing obligation takes effect

Question 8: Do you consider that the proposed dates of application ensure a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_8>
KDPW_CCP is of the opinion that a one-year difference in the proposed dates of application between Category 1 and Category 2 is too long period to ensure a smooth implementation of the clearing obligation.  Category 2 counterparties should establish links to relevant CCPs and start clearing as soon possible. This is why a shorter implementation period for Category 2 should be applied and KDPW_CCP would propose to set the date of application for Category 2 at twelve months from the entry into force of the RTS on the clearing obligation.
KDPW_CCP believes that authorised CCPs would be able to handle extra volumes associated with a clearing obligation earlier.
<ESMA_QUESTION_8>


[bookmark: _Toc392599426]	Remaining maturity and frontloading


Question 9: Do you consider that the proposed approach on frontloading and the minimum remaining maturity ensures that the uncertainty related to this requirement is sufficiently mitigated, while allowing a meaningful set of contracts to be captured? If not, please explain why and provide possible alternatives compatible with EMIR.

<ESMA_QUESTION_9>
KDPW_CCP agrees with the proposed approach.
<ESMA_QUESTION_9>


[bookmark: _Ref390182025][bookmark: _Toc392599427]	OTC equity derivative classes that are proposed not to be subject to the clearing obligation


Question 10: Do you have any comment on the analysis on the Equity OTC derivative classes presented in Section 6?

<ESMA_QUESTION_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_10>


[bookmark: _Ref392593404][bookmark: _Toc392599428]	OTC Interest rate future and option classes that are proposed not to be subject to the clearing obligation

Question 11: Do you have any comment on the analysis on the OTC Interest rate future and options derivative classes presented in Section 7?

<ESMA_QUESTION_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_11>


[bookmark: _Ref389465288][bookmark: _Toc392599429]Annex I - Commission mandate to develop technical standards

[bookmark: _Ref389466688][bookmark: _Toc392599430]Annex II - Draft Regulatory Technical Standards on the Clearing Obligation
Question 12: Please indicate your comments on the draft RTS other than those already made in the previous questions.

<ESMA_QUESTION_12>
[bookmark: _GoBack]KDPW_CCP is of the opinion that RTS should include the procedure and timeline for the classes of OTC derivatives that are not subject to the clearing obligation but belong to the given asset-class. For example, the draft RTS is proposing a clearing obligation on interest rate OTC derivatives. As explained by ESMA in point 13, the consultation paper includes an analysis of all the classes of interest rate OTC derivatives and other consultation papers are expected to follow on different asset classes. It is not clear and transparent whether and when interest rate OTC derivatives denominated in other currencies than EUR, GBP, USD and JPY, that ESMA has notified, will be subject to the clearing obligation. 
<ESMA_QUESTION_12>


[bookmark: _Toc392599431]Annex III - Impact assessment
Question 13: Please indicate your comments on the CBA.

<ESMA_QUESTION_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_13>
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